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HE new 1933 Illinois Business Corporation Act springs from the 

patient, unselfish labors of lawyers, legal scholars, accountants 

and officials who have given freely of their time and thought for 
several years toward its preparation and passage. No doubt the major 
burden of drafting has fallen most heavily on one or two men. The new 
act is part of a notable legislative movement, sponsored for the most part 
by bar association committees, which has been carried on in the last few 
years in Ohio, Indiana, California, Louisiana, Michigan, Minnesota, 
Washington, and Pennsylvania. This movement has been influenced to a 
greater or less extent by the Uniform Business Corporation Act and also by 
the Delaware General Corporation Law. The new Pennsylvania Business 
Corporation Law of 1933 is largely founded upon the Illinois draft of 1931, 
although also influenced by the California General Corporation Law of 
1931. 

As one who has devoted much time since 1928 as draftsman for the 
State Bar Committee to doctoring up the superannuated corporation laws 
of California, the writer has been invited to comment upon the new 
Illinois act. It is not necessary here to praise the good points of the new 
law or to point to the improvements made upon the Illinois General Cor- 
poration Act of 1919. Rather it seems advisable, with all deference to the 
Committee, to attempt a critical testing of the leading provisions of the 
new act in comparison with other modern acts, particularly the California 
General Corporation Law, with a view to calling attention to certain 
doubtful points that may possibly call for further study and revision. In 
California the work of revision has required the continuing efforts of the 
State Bar Committee and its draftsman prior to, and during, the last three 
legislative sessions. 

* Acknowledgment is made for cooperation to Fletcher Lewis, Esq., of the Chicago Bar, 
Wilber G. Katz, Esq., of the University of Chicago Law School, and George S. Hills, Esq., 
of New York City. 
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The article will consider in the first place provisions dealing with ques- 
tions of corporation finance, such as stated capital; the issue of shares; the 
purchase, redemption, and retirement of shares; treasury shares; declara- 
tion of dividends; reduction of stated capital, and the liability of directors 
and shareholders. Then certain other important topics will be touched 
upon, such as de facto corporations; ultra vires contracts; sale of entire 
assets; inspection of records; reports and financial statements to share- 
holders; voting rights; election of directors and, finally, winding up and 
dissolution. 

On many of these matters there is much room for difference of opinion 
and discussion as to the policies, restrictions, and liabilities that should be 
embodied in the law. A modern corporation act is an intricate mechanism 
which must have many delicate adjustments in balancing the claims of 
efficiency of management, the due limitations of official discretion, the 
simplification of formalities as to voting and certificates to be filed, and the 
protection of the rights of creditors and of share holders of different classes 
and factions. There is danger of abuse of remedies given to the minority 
as well as of the fraudulent abuse of power by the majority. The need of 
brevity in such a survey will perhaps excuse some reference to the writer's 
exposition of the provisions of the California General Corporation Law.’ 


STATED CAPITAL 


The use of the term “capital stock” has wisely been avoided in the 
Illinois Act, as in several of the recent corporation acts.’ It is important 
to adopt some exact, clear-cut term for what may be called the “capital 
liability” of a corporation, which operates as a brake upon declarations of 
dividends and purchases of its own shares.‘ The legal surplus cannot be 
ascertained without deducting the true amount of the stated capital from 
the value of the net assets. The right to declare dividends and purchase 
the corporation’s own shares is in general made to depend upon the exist- 
ence of an earned surplus. (§§ 6, 41.) 

“Capital stock” is sometimes used to refet to shares of stock, sometimes 
to the aggregate amount of the par value shares authorized in the articles, 
sometimes to the assets received from the shareholders upon the issue of 


? Ballantine, California Corporation Laws (1932), Supplement (1933). 


3 Cal. Civ. Code (1931), Gen. Corp. Law, § 300b; Ohio Page’s Ann. Code (1932; supp.) 
Gen. Corp. Act, § 8623-37; Minn. Laws of 1933, c. 300, §§ 1-10; Pa. Bus. Corp. Act, $§ 2, 
O14. 


4 Delaware uses the term “capital” for this purpose. Del. Gen. Corp. Law, §§ 14, 19, 26 
27, 28, 34. 
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shares.’ The term “stated capital” came into use in connection with non- 
par shares and the permission to credit part of the consideration received 
to paid-in surplus and the balance to stated capital. 

By the Illinois definition stated capital is measured by the amount of 
capital contributions of the shares “‘then issued’’ whether par or non-par. 
In two sections there is a reference to “any surplus arising from surrender 
to the corporation of any of its shares.’’ It may seem to be implied that if 
shares are surrendered to the corporation they cease to be issued and that 
there is an automatic reduction of stated capital and the creation of a 
surplus without any other proceedings. (See §§ 6, 41.) But the Illinois 
act is evidently drafted upon the assumption that shares once issued re- 
main issued until they are permanently retired and stated capital is re- 
duced pursuant to statutory authority. (§§ 58, 59.) 

By Section 19 certain limitations are placed upon the amount of the 
consideration for shares without par value which may be allocated to paid- 
in surplus in case such shares have a preference in event of involuntary 
liquidation. But if non-par shares have no liquidation preference the 
total consideration paid in excess of a nominal part may be allocated to 
paid-in surplus. Thus if $1,000,000 is received as consideration for non- 
par common shares, $999,000 of this amount may be allocated to paid-in 
surplus. The directors are given 60 days after issue to make the allocation 
if the shares are issued for services or property other than cash, as under 
Section 14 of the Delaware law. Perhaps the percentage of the considera- 
tion which may be allocated to paid-in surplus should be limited to say 
50 per cent, and the allocation should be made in all cases upon the issue 
of the shares as a valuation of the consideration in monetary terms should 
be made prior to issue.® 

The dangerous laxity of the Delaware law as to the creation and use of 
paid-in surplus is guarded against under the Illinois act by limitations 
imposed upon the corporation as to the use of paid-in surplus for dividends 
and for the purchase of shares. Under the Delaware law the net assets in 
excess of capital may be freely used either for dividends or the purchase of 
shares.’ Both in the Illinois and California corporation laws limitations 
are placed on the use of paid-in surplus for such purposes which make it 
truly a capital surplus.* 


5 Fletcher, Cyc. Corps. (1932 ed.) § 5079; Ill. Gen. Corp. Act, 1919, §§ 6 (4), 33, 34, 393 
Armstrong v. Emmerson, 300 Ill. 54, 132 N.E. 768, 18 A.L.R. 693 (1921). 

® See Cal. Civ. Code (1931), § 300a; Ballantine, Questions of Policy, 19 Cal. L. Rev. 465, 
471 (1931). 

7 Del. Gen. Corp. Law, §§ 19, 34. 


§ Til. Cahill’s Rev. Stats. (1933), Bus. Corp. Act, c. 32, §§ 6, 41; Cal. Civ. Code (1931), §§ 
342, 340. 
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ISSUE OF SHARES: CONSIDERATION AND PAYMENT 


The new act, Section 17, requires that par value shares shall be issued 
for a consideration not less than the par value. There is no recognition of 
the common law exception established in most jurisdictions permitting 
issue at less than par in the case of a going concern.’ The basis of this 
exception is that no wrong is done either to creditors or existing share- 
holders by issuing shares for what they are actually worth. It seems im- 
possible to set up in advance an arbitrary minimum for the issue price of 
shares for all time to come. The doctrine that an embarrassed corporation, 
or a corporation which has incurred losses, may issue its par shares at less 
than par is founded on sound reasons of practical policy. What is the 
sense of a hard and fast requirement that par value shares can never be 
issued for less than par, which inevitably drives the management to the 
good old plan of having the shares issued for property or services of 
dubious value and then donated back to the corporation to be sold as 
treasury shares at whatever discount may be desired? 

Section 17 calls inflexibly for payment of the par value, but Section 18 
provides a simple detour around the requirement by providing that while 
shares issued for cash must be fully paid up to the par value, shares may be 
issued for property tangible or intangible or for services, and the judg- 
ment of the board of directors, in the absence of actual fraud in the 
transaction, shall be conclusive as to the value of the consideration 
received. 

The California law” provides that shares may be issued for less than 
par if the board of directors determine that the shares cannot be sold at 
par. Par value shares may thus be issued for a consideration less than par 
as fully paid up under a resolution of the board of directors determining 
that such shares cannot be sold at par and only the amount of the agreed 
consideration is credited to stated capital.'° 

It is a fiction to assert that creditors are in any way deceived by the 
issue of par value shares for less than their par value. Creditors do not 
in fact rely upon the valuations arrived at by the directors, but on their 
own estimates of the corporate assets and credit. Since the amount of the 


* Clark v. Bever, 139 U.S. 96, 11 Sup. Ct. 468, 35 L. Ed. 88 (1891); Handley v. Stutz, 139 
U.S. 417, 11 Sup. Ct. 530, 35 L. Ed. 227 (1891); Camden v. Stewart, 144 U.S. 104, 116, 12 
Sup. Ct. 585, 36 L. Ed. 363 (1892). 

* Cal. Civ. Code (1931), § 290. 


te A provision for issue at less than par is contained in the Indiana Act and also in the Mary- 
land Act. Ind. Burn’s Ann. Stats. (1929 supp.) § 4827 (c); Md. Bagby’s Ann. Code (1929 
supp.) Art. 23, §§ 41 (8), 43, 44. See also Ohio Page’s Ann. Code (1932 supp.), § 8623-16; 19 
and 20 Geo. 5, c. 23, § 47 (1929), power to issue shares at a discount. 
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consideration can easily be varied by paying commissions or by issuing the 
shares for property or services of uncertain values, there seems to be no 
utility in forbidding the issue of par value shares at a discount, which is 
merely accepting in terms what the law has already conceded in practice. 

Such a provision as that contained in Section 299 of the California law 
enables corporations to issue shares from time to time at varying prices. 
within a fair range of discretion according to market conditions without 
danger of liability to creditors or technical objection by minority share- 
holders, and eliminates the subterfuge of issuing shares on the basis of 
fictitious valuations of patents, options, and good will, and the donation 
of such shares to the corporation’s treasury for purposes of sale at a dis- 
count after the immunity bath. It gives par value shares much the same 
flexibility as to issue price possessed by non-par shares, and obviates an 
undue increase of the stated capital account by the process of stock water- 
ing. There can be no actual fraud, either on creditors or upon share- 
holders, committed in issuing shares for their true value though less than 
par.” 

The situation may be illustrated as follows. The X corporation is au- 
thorized to issue 100,000 shares of common stock at $5 par value. It 
issues 50,000 shares at $5 par value, giving it a stated capital of $250,000. 
The first year’s operations result in a loss of $50,000. Additional capital is 
needed and there are buyers for the unissued shares willing to pay $4 per 
share. Under the Illinois requirement the corporation must reduce the par 
value of its shares and its stated capital in order to be able to issue these 
shares for cash without subterfuge and circumvention. Reduction pro- 
ceedings may mean delay, loss of market, and perhaps may frighten away 
the investors. The issue of the new shares at the current market price, 
though below par, would seem to be the obvious procedure for the benefit 
of the creditors and the existing shareholders. 

Under Section 18 while neither promissory notes nor future services 
may constitute payment or part payment for shares of a corporation, 
there is nothing either in this section or Section 17 which would forbid the 
issue or creation of shares as partly paid shares for a small amount of 
executed consideration with the balance of the consideration evidenced 
by notes or contracts to give future services. A person may become an 
owner of shares and a shareholder of record with all the rights incident 
thereto except a certificate, although he has paid only a nominal executed 
consideration. ($$ 16, 23.) Under Section 21, however, no certificate for 
shares may be issued for any share until the balance of the consideration 


See Dodd, Stock Watering (1930), 235-241. 
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for the share is fully paid up or executed. It is not clear whether it is 
intended to forbid the acceptance of promissory notes of third parties or 
of the corporation or corporate debentures in payment for its shares. 


PREINCORPORATION SUBSCRIPTIONS 


In order to meet the constitutional requirement of election of directors 
by the shareholders, Section 16 of the Illinois act provides that the filing 
of articles of incorporation by the secretary of state shall ipso facto make 
subscribers for shares into shareholders of record, apparently without 
reference to payment or the conditions of the subscription contract. This 
is necessary to provide voting shareholders, for unless the subscribers 
become shareholders automatically there is no one with authority to ac- 
cept subscriptions or issue shares for the corporation. The authority to 
obtain the necessary subscriptions to shares and to manage the corporate 
affairs prior to the election of directors is sometimes conferred on the in- 
corporators.’? Under the general law incorporation makes preincorpora- 
tion subscriptions irrevocable contracts, but does not have the effect of 
making the subscribers shareholders without some act of acceptance on 
behalf of the corporation.’? Under Sections 17 and 18 some payment of 
executed consideration is required for the issue of shares, but it appears 
that under Section 16 shares may be issued for a wholly executory con- 


sideration although such shareholders would not be entitled to any 
certificate. (§ 21.) It would seem that any conditions precedent in pre- 
incorporation subscriptions are rendered inoperative and it is impliedly 
required that such subscriptions be absolute and unconditional."4 


PREEMPTIVE RIGHTS 


Section 24 of the act permits the preemptive right of a shareholder to 
acquire “‘additional shares of a corporation’”’ to be limited or denied in the 
articles of incorporation. This section is a recognition that shareholders 
have certain “preemptive rights” but it does not attempt to define the 
extent of the right which may be so limited or denied or what is meant by 
“additional shares.’’*’ Does it extend to shares originally authorized but 
unissued, or only to shares authorized by an amendment of the articles? 
Does it extend to preferred shares and preferred shareholders? To treas- 
ury shares? To non-voting shares? To the issue of shares for property? 
To convertible bonds? All of these questions are in a state of more or less 
uncertainty under the common law. 


Del. Gen. Corp. Law, § 8. 361 A.L.R. 1463, 1522 note. 
'4 See Pittsburgh & S. R. Co. v. Biggar, 34 Pa. 455 (1859). 


's § 52 (o) as to amendments, refers to “additional shares . . . . whether then or thereafter 
authorized.” 
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It seemed best to the California Committee to abrogate the common 
law doctrine of preemptive rights for the reason that in a complex corpo- 
rate structure the proper assignment of preemptive rights gives rise to 
insoluble difficulties. What we really have is an obligation on the part of 
the management to exercise the power of issuing shares in good faith in 
such a way as to protect the interests of the existing shareholders. 

As has been pointed out,’ the doctrine of preemptive rights should 
never have hardened into a rigid rule of law, and it should revert to its 
original status as a remedy in equity against abuse of power. The trend 
is to eliminate this right altogether."’ 

The Illinois act contains no provision such as is found in the Delaware, 
California and Ohio acts as to the grant of options to purchase or sub- 
scribe for shares evidenced by stock purchase warrants in connection with 
the issue of shares and other securities."* The new Minnesota Business 
Corporation Act’? has an interesting provision forbidding the granting of 
options to subscribe or purchase shares independently of the issue of 
shares or other securities except in case of options to shareholders to sub- 
scribe rateably in proportion to the number of shares held. This limitation 
might prevent certain abuses.” 

Employee stock purchase plans may be adopted under Section 24 by 
vote of the holders of two-thirds of the shares or by the board of directors 
pursuant to like approval of the shareholders. Such issue may be made 
to any employees of the corporation or of any “subsidiary corporation”’ 
for such consideration and upon such terms and conditions as may be 
so authorized without prior offer to the shareholders. The two-thirds vote 
of the shareholders does not seem an adequate protection against such 
abuses as were revealed in connection with the American Tobacco Com- 
pany case where managerial officers obtained large blocks of cheap stock 
to the detriment of the shareholders.” 


© Berle & Means, Modern Corporation and Private Property (1932), 146, 176-179, 258, 
250. 

"7 Cal. Civ. Code (1931), § 297; Ind. Burn’s Ann. Stats. (1929 supp.) § 4827 (i); Yoakum v. 
Providence Biltmore Hotel Co., 34 F. (2d) 533, 539 (1929); Ballantine, California Corporation 
Laws (1932), 98-101; Drinker, The Preemptive Right of Shareholders to Subscribe New 
Shares, 43 Harv. L. Rev. 586, 616 (1930); Ballantine, Questions of Policy, 19 Cal. L. Rev. 
465, 469 (1931). 

8 Del. Gen. Corp. Law, § 14; Cal. Civ. Code (1931), § 296; Ohio Page’s Ann. Code, (1932 
supp.), Gen. Corp. Act, § 8623-20. 


"9 Minn. Laws of 1933, c. 300, § 13 (VI). 


20 See Berle & Means, Modern Corporation and Private Property (1932), 180-184; Ballan- 
tine, Questions of Policy, 19 Cal. L. Rev. 465, 468 (1931). 


4 Rogers v. Guaranty Trust Co., 288 U.S. 123, 53 Sup. Ct. 295, 77 L. Ed. 382 (1933); 21 
Cal. L. Rev. 358 (1933); 46 Harv. L. Rev. 828 (1933). 
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SHAREHOLDERS’ LIABILITY FOR ISSUE PRICE 


The liability of subscribers and shareholders to the corporation or its 
creditors is limited to “an obligation to pay to the corporation the full 
consideration for which said shares were issued or to be issued”’ (§ 23). 
This is somewhat ambiguous as to whether it limits the liability of the 
shareholder as under the New York law to the agreed issue price or 
whether it imposes liability for such amount as would make the shares 
fully paid under the statutory requirements. It would seem that if the 
subscriber or shareholder has fully complied with his contractual obligation 
to the corporation he is under no further liability. The “issue” of the 
shares is the agreement of the corporation and the subscriber to create a 
share. If shares are issued for less than par or as a bonus without con- 
sideration it is difficult to find superadded by this section any liability 
either to the corporation or to its creditors. If the directors have violated 
Section 17 the securities may be invalid, but the subscriber does not com- 
mit any wrong against the corporation or its creditors or make himself 
liable as upon a contract. His liability depends upon his contractual 
agreement.” 

Under the Delaware law, Section 20, the holder of par value shares is 
made liable for the benefit of creditors up to the par value and it is only 
in the case of shares without par value that his liability is limited to the 
unpaid balance of the consideration for which the shares were issued by 
the corporation. The Illinois provision would seem to do away with any 
question of liability of the shareholder upon watered stock, that is where 
shares are issued as full paid for less than par or for overvalued property, 
and the only liability would be that of the directors if any.” 


LIMITATIONS ON THE PURCHASE BY A CORPORATION 
OF ITS OWN SHARES 

One of the most stubbornly fought conflicts in corporation law is over 
the proper limitations to be placed upon the power of a corporation to 
purchase its own shares.*4 Some of the most flagrant abuses and frauds 
perpetrated by banks, public utility holding companies, investment trusts 

» Christensen v. Eno, 106 N.Y. 97, 12 N.E. 618 (1887); Southworth v. Morgan, 205 N.Y. 
293, 98 N.E. 490 (1912). 


23 Compare the careful provisions as to liability of shareholders and directors for improper 
issues of shares in the Minn. Act, Minn. Laws of 1933, c. 300, §§ 14 (IV), 15 (II), 18. 


*4 Consolidated Music Co. v. Brinkerhoff Piano Co., 64 F. (2d) 884 (1933); Levy, Purchase 
by a Corporation of its Own Stock, 15 Minn. L. Rev. 1 (1930); Berle & Means, Modern Cor- 
poration and Private Property (1932), 174, 175; Ballantine, Questions of Policy, 19 Cal. L. 
Rev. 465, 479 (1931) 
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and corporations generally in recent years have been by market operations 
by the corporate management in shares issued by the corporation and by 
its affiliated corporations and by carrying their own shares as part of their 
assets. 

The Illinois Act, like the California law, seeks to discourage speculation 
by a corporation in its own shares by restricting purchases in general to 
earned surplus. The Illinois draftsmen, however, have avoided the use of 
the term “earned surplus” on account of the difficulty of framing any 
statutory definition of this accounting term, and have deemed it best to 
back into the concept by a process of elimination. The Illinois Act limits 
as a general rule the purchase by a corporation of its own shares by pro- 
hibiting such purchase directly or indirectly unless it has assets over debts 
and liabilities of not only the amount of its stated capital but also the 
amount of its paid-in surplus, any surplus arising from unrealized ap- 
preciation in valué or revaluation of its assets and “any surplus arising 
from surrender to the corporation of its own shares.’’> Under the Dela- 
ware General Corporation Law purchases of its shares may be made by 
a corporation from any surplus, that is, as long as no impairment of 
capital is caused.? 

An Illinois corporation is not expressly limited in any way, even by 
solvency, in the purchase of its own shares for certain special purposes, 
namely (a) eliminating fractional shares; (b) settling or compromising or 
securing debts due the corporation previously incurred; (c) paying dissent- 
ing shareholders in case of merger, consolidation or sale of assets. In 
effecting the redemption of its preferred shares certain limitations are im- 
posed under Section 58. While an Illinois corporation is legally limited in 
using its funds to buy and sell its own shares for any other purpose, except 
to the extent to which it may have an earned surplus, strangely enough no 
statutory liability is imposed either upon directors or shareholders for the 
violation of this limitation as there is under the California law.” 

Under Section 6 a corporation is forbidden to purchase its own shares 
in general either “directly or indirectly’ except when it has an earned sur- 
plus. The word “indirectly” may be construed as intended to prohibit the 
common device of purchasing shares through a subsidiary or affiliated 
company as a method of evasion of the limitation of purchases from earned 

*s § 6. A surplus could arise from the surrender to the corporation of its own shares only if 
the stated capital could be reduced upon such surrender, as treasury shares may not be in- 


cluded in “net assets” for the purpose of determining the right of a corporation to declare divi- 
dends or to purchase its own shares. § 2 (m). / 


8 Del. Gen. Corp. Law, § 19. 
% See Cal. Civ. Code (1931), §§ 363, 365. 
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surplus. This prohibition however might well be made more explicit as 
to whether the earned surplus of the holding corporation or of the sub- 
sidiary is to be affected.”’ 


TREASURY SHARES 


Under the Illinois act, if any of its shares are acquired by a corporation 
(except for redemption and cancellation under Section 58) they are treas- 
ury shares, that is, they continue to be regarded for some purposes as issued 
shares. Such acquisition does not reduce the legal stated capital. In case 
of purchase the effect is in general to reduce the earned surplus, since 
(except for special purposes under Section 6 (a), (b), (c) and (d)) shares 
may be purchased only by the use of what is equivalent to earned surplus 
and no asset is received to take the place of what is paid out, any more 
than in the case of a dividend. Earned surplus may not be reimbursed by 
carrying treasury shares as an asset.”® 

The phrase “‘net assets”’ as relating to the determination of the right of a 
corporation to purchase its own shares or to declare and pay dividends, 
is defined by the Illinois act to exclude shares of its own stock “belonging 
to the corporation.”””? 

The definition of treasury shares in Section 2 (j) as shares of its own 
stock “belonging to a corporation,” which are to be deemed issued shares 
but not outstanding shares, seems to be inaccurate and misleading. A 
corporation can never in any true sense be the owner of its own shares any 
more than the same individual can be both debtor and creditor. Treasury 
shares, if an asset for any purpose, are of a kind which will be found with- 
out value when it becomes important for creditors to realize upon them.*° 

The Illinois act (§ 2 (f)) defines “‘shares”’ as units of interest “into which 
the shareholders’ rights to participate in the control of the corporation, 
in its surplus or profits, or in the distribution of its assets, are divided.” 
A corporation can of course have none of these rights against itself. When 
such a unit is once created in favor of a third party and is then surrendered 
to the corporation, it is only by a fiction of law that it can be regarded as 
still “issued”’ or “belonging to the corporation,”’ and its reissue is in real- 
ity the creation of a new unit of interest, although made subject to certain 
exceptions as to the usual requirements with reference to original issue. 

27 See Cal. Civ. Code (1931), § 342; Ohio Page’s Ann. Code (1932 supp.), Gen. Corp. Act, 
§ 8623-41. 

28 See as to unfortunate practice sanctioned under Colorado law, Colorado Loan, etc. Co. v. 
Clem, 82 Colo. 399, 260 Pac. 1019 (1927). 

79 § 2 (m). See also Cal. Civ. Code (1931), § 342b. 

3° Graham & Katz, Accounting in Law Practice (1932), 154-156; Borg v. International 
Silver Co., 11 F. (2d) 147, 150 (1925). 
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The normal rule would be that shares of stock automatically cease to be 
issued when they are acquired by the corporation, but here a difficulty 
arises. When a corporation has acquired its shares which it formerly 
issued, and which have made their contribution to stated capital, it 
should not be required upon reissue or sale to allocate to stated capital all 
or any part of the consideration received upon such reissue, except in 
cases where the stated capital has been reduced upon acquisition. The 
legal way of describing this situation is to say that the corporation has a 
right to hold the shares as “issued’”’ and unextinguished, so that it may 
dispose of them without increasing the stated capital. Their subsequent 
reissue is treated by fiction as if it were a transfer of shares from the 
original holder to the new purchaser through the medium of the corpora- 
tion. 

The fiction of treasury shares is also used to facilitate the sale of par 
value shares at a discount and by an unfortunate accounting practice to 
enter treasury shares as an asset, create a fictitious surplus and facilitate 
the speculation by a corporation in its own shares. 

If a corporation is permitted to reduce its stated capital in connection 
with the purchase or redemption of its shares, then such shares acquired 
“out of stated capita!’”’ may well be treated as restored to the status of 
authorized but unissued shares. Upon reissue they will make a contribu- 


tior to stated capital to take the place of reduction upon their retire- 
ment.** 


It is important that accountants and others should understand that 
in truth and reality treasury shares are not issued shares at all. They have 
no real existence, cannot be voted and are not counted for voting purposes, 
cannot receive dividends or distributions of assets and are not an asset of 
the corporation. They bring nothing to the corporation on liquidation. 
The effect of the purchase or acquisition of shares by the corporation is 
simply to increase the proportional right of participation of the remaining 
shareholders in the remaining assets. They represent merely a power to 
create or issue new shares if anyone wants them, which power is for cer- 
tain technical reasons distinguished from the power to create shares upon 
original issue. The only reason for this distinction is that the corporation 
has already received a capital contribution creating a capital liability in 
respect of the shares so issued and acquired which was not removed upon 
acquisition of the shares. 

There is no limitation in the Illinois act (see § 17) with reference to the 
sale of treasury shares, that when such shares are disposed of by the cor- 


3s Ballantine, Cal. Corp. Laws (1932), 310-321; 1933 Supp., 127-133. 
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poration the consideration received shall not reimburse the earned sur- 
plus. Earned surplus thus may become a revolving fund which may be 
used over and over again for the purchase of shares. Provision is made, 
however, in the California law that the entire consideration received upon 
the sale of treasury shares shall be attributed to paid-in surplus except as 
needed to write off a deficit of net assets below stated capital.*? Such sale 
does not reimburse earned surplus. Any tendency of a corporation to 
speculate in its own shares will be discouraged by the requirement of at- 
tributing the proceeds to paid-in surplus which is not generally available 
for the further purchase of shares. The speculation by a corporation in its 
own shares is thus not so much restricted under the Illinois law as it is 
under the California law. 

There is no provision of the Illinois act that when preferred par value 
shares are converted into common shares the stated capital shall not be 
increased. The surrender of the preferred shares to the corporation will 
leave such shares in the status of treasury shares and the par value of the 
common shares issued must be added to the stated capital. An amend- 
ment of the articles under Section 52 would be necessary to prevent an 
increase of stated capital upon such conversion. Under the California and 
Delaware law, however, no change in stated capital is made by the con- 
version of one class of shares into other shares, and the shares sur- 
rendered have the status of authorized but unissued shares. Under the 
Illinois act there is no increase of stated capital upon the conversion of 
non-par preferred shares into other shares. ($$ 2 (k), 17.) 


DECLARATION AND PAYMENT OF DIVIDENDS 


Section 41 of the act imposes its limitations both upon the declaration 
and also upon the payment of dividends. Most corporation laws impose 
their limitations only upon the declaration of dividends and the debt 
which arises upon such declaration ranks with other debts so that the 
shareholder may compete with other creditors in case of supervening in- 
solvency.** In the case of contracts for the purchase of shares, on the 
other hand, such contracts although valid when made, are generally held 
unenforceable unless the corporation has the requisite surplus at the time 
of performance. The seller of shares cannot compete with other credi- 
tors.% 

In general, cash or property dividends may be paid only out of earned 

# Cal. Civ. Code (1931), § 342b. 33 Cal. Civ. Code (1931), § 3422. 

34 See Ford v. Easthampton Rubber etc. Co., 158 Mass. 84, 32 N.E. 1036 (1893). 


3s Cross v. Beguelin, 252 N.Y. 262, 169 N.E. 378 (1929); 29 Col. L. Rev. 356 (1929); 18 
Corn. L. Quar. 589 (1933). 
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surplus. Deduction must be made from net assets of the amount of the 
stated capital. Deductions must also be made of the amount of any paid- 
in surplus, “any surplus arising from the surrender to the corporation of 
any of its shares,”’ and any surplus arising from unrealized appreciation 
in value, or revaluation, of assets, which also act as reserves or margins. 
The remainder after making these deductions would seem to be “‘earned 
surplus.’ Dividends may however be paid out of paid-in surplus or sur- 
plus arising from the surrender of shares upon shares having a preferential 
right to receive dividends. 

The Illinois act does not permit the alternative which is allowed under 
the English law, the Delaware law, the California law and the laws of a 
number of states, of paying dividends out of net profits during a certain 
accounting period, such as the current or preceding fiscal year whether or 
not there is a surplus and in spite of impairment of stated capital,** if 
preferred shares are protected by net assets equal to the stated capital 
represented by them. It is said in the committee comments upon the 1931 
draft of the Illinois Corporation Act, “Obviously no dividend should be 
declared at a time when the net assets of the corporation are less than the 
stated capital, or which will reduce the net assets below the stated capi- 
tal.” It has evidently been deemed a wise policy in a number of other 
states, however, that investors should not necessarily be required by law 
to forego dividends or income from their investment, by reason of im- 
pairment of the value of net assets below the stated capital, if the corpora- 
tion is solvent, on the up grade, and has made profits from operations dur- 
ing the current or the preceding year. Reasonable latitude is thus given 
the directors for the exercise of discretion as to how best to write off past 
losses without the formality of reducing the stated capital in cases where 
the corporation has a deficit or its assets have diminished in value. There 
is room for much difference of opinion on the subject of dividend limita- 
tions, which at the present time are of very dubious value. 

The Illinois law is more strict than the Delaware and California law in 
not expressly excusing deduction for the depletion of wasting assets in 
the case of wasting asset corporations, even in the case where there is only 
one class of shares. Perhaps the courts might imply such an exception as 
they have done elsewhere.*’ 

® Weiner, Anglo-Am. Dividend Law, 29 Col. L. Rev. 461, 473, 477 (1929); Berle, Revised 
Del. Corp. Act, 29 Col. Rev. 563, 575 (1929); Weiner, Amount Available for Dividends, 29 


Col. L. Rev. 906, 909 (1929); Ballantine, Questions of Policy, 19 Cal. L. Rev. 465, 478 (1931); 
Minn. Laws of 1933, § 21 (IIc). 


37 See Del. Gen. Corp. Law, § 34; Cal. Civ. Code (1931), § 346; 55 A.L.R. 8, 41, note; 
Weiner, Anglo-Am. Dividend Law, 29 Col. L. Rev. 461, 477, 482 (1929), 30 Col. L. Rev. 330, 
355 (1930). 
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Strange to say share dividends are not allowed out of paid-in surplus 
except on preferred shares, but they are allowed under Section 41 (c) out 
of surplus arising from unrealized appreciation in value, or revaluation of 
assets. The California committee included a provision prohibiting share 
dividends on such a basis although permitting them out of paid-in sur- 
plus.** Share dividends are declared as a rule for stock market purposes 
and “cutting the melon” has contributed to the profits of many a pool. 
Stock dividends are frequently a method of deceiving the public and the 
statutes should not encourage the declaration of such dividends, especially 
out of unrealized earnings and revaluation of assets.*? 

There is no provision in connection with the use of paid-in surplus per- 
mitting a corporation to declare share dividends against such surplus or to 
write off losses or a deficit in earned surplds ‘by the application of paid-in 
surplus. Some accountants argue that a deficit in the account of earned 
surplus may not be written off by the application of capital surplus, and 
this point may well be settled by statute.*° 

In connection with the declaration of a dividend payable in shares with- 
out par value, such shares may be issued at such value as shall be fixed 
by the board of directors. It might be deemed a wise policy to make some 
more strict requirement as to the amount of surplus which should be 
transferred to stated capital such as the liquidation price in case of pre- 
ferred shares and the estimated fair value upon issue of common shares 
or an amount arrived at by multiplying the average stated capital repre- 
sented by all shares of that class then issued by the number of shares issued 
as a dividend.” 

Section 41 (a) prohibits payment of a dividend om shares having a 
preference as to dividends over the shares upon which the dividend is paid, 
unless expressly authorized in the articles. This is one restriction in the 
Illinois act which is not found in other corporation acts, although the 
danger of abuse has been pointed out in Berle & Means, Modern Corpora- 
tion and Private Property (p. 197). Such dividends on preferred shares 
might be used as a device to give common shareholders a preferred claim 
on future earnings or distribute paid-in surplus to common shareholders.* 


38 Cal. Civ. Code (1931), § 346a. 


39 See Berle & Means, Modern Corporation and Private Property (1932), 167; Weiner, 
Anglo-Am. Dividend Law, 29 Col. L. Rev. 981-983 (1929). 


4° Cal. Civ. Code (1931), § 346c. # Cal. Civ. Code (1931), § 346a. 


# Under the Minn. Act, Minn. Laws of 1933, § 21 (III d), no dividend payable in shares of 
any class shall be paid to shareholders of any other class unless the articles so provide or such 
payment is authorized by the vote or written consent of the holders of § of the shares of the 
class in which payment is to be made. See 28 Ill. L. Rev. 566 (1933). 
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A fairly easy method of evasion of the restriction of Section 41 (c) for- 
bidding cash dividends out of surplus from unrealized appreciation may 
be found under Section 19 which permits the directors by resolution to 
order “‘that all or part of the surplus of the corporation be transferred to 
stated capital.”’ The stated capital may then be reduced and the paid-in 
surplus thereby credited may be distributed in cash or in kind to the 
shareholders under Section 60. A similar method of evasion would seem 
to be open under the California law,‘ except that distribution of the “‘re- 
duction surplus” is more strictly limited. 

The general limitations upon dividends as upon purchases by the cor- 
poration of its shares are (1) earned surplus of net assets in excess of stated 
capital, and (2) solvency or an equivalence between the amount of its 
assets and liabilities. Earned surplus is a far better limitation than surplus 
generally, including all excess of net worth over stated capital; but even 
earned surplus of net assets may be based largely upon fixed, unmarket- 
able and frozen assets, such as investment in plant and permanent im- 
provements. Surplus has no relation to “current ratio” of liquid assets to 
current liabilities and so to the ability of the corporation to meet its debts 
and liabilities as they fall due and to keep sufficient “working capital” to 
continue the business. Great abuses are possible within the statutory 
limits as to surplus. The directors might well be made expressly re- 
sponsible for the exercise of reasonable care in declaring dividends and 
making share purchases, with a view to maintaining a prudent margin to 
meet debts and liabilities as they mature and to continue the operation of 
the business for the benefit of creditors and shareholders. Such a general 
limitation, putting the responsibility upon directors, might be more 
practical than the complicated system of stated capital and surplus or the 
net profits limitation, all of which involve valuation and estimates of 
assets and liabilities, which are subject to accounting manipulation and 
which determine little as to the propriety or safety of dividends or share 
purchases. 


LIABILITY OF DIRECTORS FOR IMPROPER DIVIDENDS, DISTRIBUTIONS 
OF ASSETS AND LOANS TO OFFICERS AND DIRECTORS 

Liability to reimburse the corporation is imposed upon the directors 
who vote for or assent to the declaration of certain improper dividends or 
other distributions of assets to the shareholders, but only if the corpora- 
tion is insolvent or its stated capital is impaired or if the declaration of the 
dividend or other distribution will render the corporation insolvent or 
reduce its net assets below its stated capital. No civil liability seems to be 

43 Cal. Civ. Code (1931), §§ 348c, 348b. 
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imposed upon the directors for violations of the dividend limitations of 
Section 41 as to paragraphs (b) to (h) inclusive, for example declaration or 
payment of dividends out of paid-in surplus or from unrealized apprecia- 
tion in value or revaluation of assets, nor for declaration or payment of 
dividends contrary to restrictions in the articles, nor for improper share 
dividends. No liability is imposed upon the directors for authorizing the 
wrongful payment of a dividend as authorized by a valid declaration 
thereof if the corporation later incurs a deficit or becomes insolvent, un- 
less this is included in the term “other distribution of the assets.’’*4 

The measure of liability imposed by Section 42 (a) and (b) is the 
amount of dividends paid or the value of the assets distributed if the cor- 
poration be insolvent or its stated capital be impaired, or the extent to 
which it is rendered insolvent or its net assets are reduced below the 
amount of its stated capital. The civil liability to the corporation is no 
doubt for the benefit of the creditors and the shareholders prejudiced, but 
is not limited to the amount of existing debts nor to the amount of loss 
to the shareholders, so the directors may be held liable although the cor- 
poration has no debts and the shareholders have suffered no loss, as may 
well be the case if the capital is merely impaired. It seems a harsh and 
penal liability to impose on the directors the entire amount of the pay- 
ment without reference to the question of wilfulness ‘or negligence or the 
extent to which the debts and liabilities of the corporation are not paid or 
whether anyone has been injured by the unauthorized dividend or distri- 
bution. (Cf. § 42 (c).) Such an arbitrary, penal measure of damages is no 
longer imposed by the California law.‘ 

The liability of the directors is apparently made absolute except in so 
far as the declaration or distribution has been made in good faith in re- 
liance upon a balance sheet and profit and loss statement duly represented 
to be correct or certified by a public accountant, or if in good faith direc- 
tors take the assets at their book value. Nothing is stated as to how the 
amount of the liabilities, losses and other deductions shall be ascertained 
in the absence of a financial statement. 

No express provision is made as to the liability of shareholders for im- 
proper dividends or other distribution of assets except to make propor- 
tional ‘‘contribution” (i.e., reimbursement) to directors when the share- 
holder knowingly has accepted or received any such dividend or assets. 
“Knowingly” probably means with knowledge of facts indicating that it 
was improper, as under the California law.“ 


44 As to remedies in event of a fraudulent share dividend, see Pontiac Packing Co. v. Han- 
cock, 257 Mich. 45, 241 N.W. 268 (1931). 

4 Cal. Civ. Code (1931), § 363; Ballantine, Cal. Corp. Laws, 1933 Supp., 201-205. 

# Cal. Civ. Code (1931), §§ 363, 364, 365. 
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The liability of the shareholder at the suit of the corporation, its 
trustee in bankruptcy, receiver or creditors to respond for illegal dividends 
and distributions innocently received is left in doubt and uncertainty.‘ 
The draftsmen may have intended that the primary liability should be 
placed squarely on the directors for illegal dividends and distributions, 
and that a shareholder should only be liable to return the amount re- 
ceived to any director who might be held liable, if the shareholder ac- 
cepted the dividend with knowledge of the fact that it was improperly 
declared or paid. But the statutory liability of the directors does not 
exonerate the shareholders and both directors and shareholders may be 
sued concurrently.** Moreover the instances in which the directors are 
made liable do not cover all the situations where distributions may be 
made contrary to the restrictions of the act. 

There is no provision as to the liability of the directors or shareholders 
in the event of improper purchase of shares by a corporation (§§ 6, 42) 
nor for improper redemption of shares contrary to Section 58 nor for 
violations of Section 60 (a) and (b) as to liquidating dividends. Perhaps 
the phrase “other distribution of assets” in Section 42 (a) and (b) is in- 
tended to cover purchases and redemption of shares as well as rateable 
distribution. If a statute prohibits a particular act but fails to make pro- 
vision for either criminal punishment or civil liability for its violation, the 
transaction prohibited is presumably voidable and subject to rescission. 
There may also be civil liability on the part of the violators depending 
upon questions as to what are the classes of persons and what are the 
interests which are intended to be protected and whether violation of the 
act is negligence per se or mere evidence of negligence. (See § 8 (b).) An 
innocent shareholder might very possibly be held liable to return the pur- 
chase price received for his shares from the corporation contrary to 
Section 6 of the act. 

The criminal liability imposed on directors under Section 42 (h) for im- 
proper declaration of dividends, other distributions of assets and loans to 
officers and directors is absolute, irrespective of good faith or reasonable 
care, and is not confined to wilful or negligent violations of the statute. 
Reliance upon a balance sheet or profit and loss statement or upon the 
book value of the assets is apparently no defense as to improper dividends 
or distributions. This penal liability did not have the approval of the 
committee which drafted the act. 

The provision of Section 42 (c) making directors and officers personally 
liable for “loans”’ to an officer or director of the corporation might well be 


47 See note, 33 Col. L. Rev. 481 (1933); Minn. Laws of 1933, c. 300, §§ 22, 38. 
48 Ulness v. Dunnell, 61 N.D. 95, 237 N.W. 208 (1931). 
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extended to cover indorsements or guarantees of the obligations of such 
persons and also to the directors or officers of subsidiary corporations 
lending its funds to directors or officers of its holding corporation. Cor- 
poration statutes must take more express notice of the use of subsidiary 
corporations in such matters as loans, purchases of shares, inspection and 
financial statements.*? 


REDEMPTION AND CANCELLATION OF SHARES 


The Illinois Act is peculiar in failing to take cognizance of the possibility 
of retiring shares to the status of authorized, but unissued shares, particu- 
larly in connection with redemption and reduction of stated capital. This 
results in arbitrary limitations. Provision for the reduction of stated 
capital upon redemption of shares is made only in event that the article 
provide that the shares redeemed “shall be cancelled and shall not be 
reissued.” No provision is apparently made for the purchase or redemp- 
tion of redeemable shares out of stated capital, or even from paid-in 
surplus, unless the shares redeemed are required to be “cancelled” and 
the authorized number of shares is to be reduced by what amounts to an 
amendment to the articles of incorporation. Why does this section at- 
tribute so much importance to “cancellation” and a provision that the 
shares shall not be reissued in connection with redemption and reduction 
of stated capital, when the authorized number of unissued shares has no 
relation to the amount of stated capital? 

The Delaware act*® and the California law‘ permit the stated capital 
to be reduced either upon purchase or redemption of redeemable shares, 
and such shares become unissued shares in the absence of provision that 
they shall not be reissued. Under the California law if redeemable shares 
are purchased from earned or paid-in surplus they may be carried as 
treasury shares. If acquired out of stated capital, the shares are restored 
to the status of authorized, but unissued shares and the stated capital 
should be reduced.*° 

If stated capital may be reduced upon the redemption of redeemable 
shares under the option reserved in the articles, why may it not also be 
reduced upon the purchase of such shares for retirement in the open 
market at a lower price? Provision is authorized for the creation of a 
sinking fund for the redemption or purchase of shares. (§ 15 (e).) 

The power to exercise the option of redemption of shares is subject to a 


49 See Cal. Civ. Code (1931), §§ 278, 344, 366, 356, 357, 358. 
498 Del. Gen. Corp. Law, § 27. 49> Cal. Civ. Code (1931), §§ 342, 3428. 
8° See Ohio Page’s Ann. Code (1932 supp.), § 8623-39 (2), (7). 
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limitation similar to that in the California law™ that the remaining assets 
of the corporation shall not be reduced below an amount sufficient to pay 
all debts and known liabilities of the corporation as they mature, except 
such debts and liabilities as have been adequately provided for. It is 
difficult to see why similar limitations on the purchase of shares generally 
should not have been included in Section 6, as they are in the California 
law.” Even if a corporation has an earned surplus this surplus may be 
represented by fixed assets and the use of funds to purchase shares might 
threaten the ability of the corporation to meet its debts and liabilities as 
they mature. A similar limitation also might well be included in Section 
41 as to dividends as well as the general limitation of solvency and the 
existence of an earned surplus. 

There are serious objections to compulsory redemption provisions, but 
there seems to be no restriction express or implied in the Illinois act 
against including a provision in the articles of incorporation for the com- 
pulsory redemption of preferred shares, that is for the purchase by a cor- 
poration of its own shares at a fixed price at a future date or at the option 
of the holder of the shares, subject to the restrictions of Section 58.53 Such 
purchase may operate to cause an impairment of the net assets below the 
amount of the stated capital and exhaust the funds which are needed in 
the business at the time. The only limitation is the reservation of an 
amount sufficient to pay all debts and known liabilities of the corporation 
as they mature, except such as have been adequately provided for, and to 
cover the aggregate amount of liquidation preferences of shares with 
equal or prior rights. Such provisions for compulsory redemption have 
been severely criticized as tending to fraud both on shareholders and on 
creditors, and are expressly forbidden under the California law.54 The 
right of redemption should be an option to be exercised only by the cor- 
poration in the discretion of the directors when it is deemed to be for the 
benefit of the corporation to retire the preferred shares. Provision may, 
however, be made for the accumulation of a sinking fund from net earn- 
ings which may be required to be applied to the purchase or redemption of 
redeemable shares.*s 

The second paragraph of Section 58 speaks of “debts and liabilities 
adequately provided for.” It might be well to define or explain this phrase 
as meaning that the assumption or guarantee in good faith by one or more 

5 Cal. Civ. Code (1931), § 342. 8? [bid, 

53 §§ 6 (d), 14 (a), 15 (e), 47 (g), (h), 58. 


54 Cal. Civ. Code (1931), § 294; Koeppler v. Crocker Chair Co., 200 Wis. 476, 228 N.W- 
130 (1930); Ballantine, Cal. Corp. Laws (1932), 357, 1933 Supp., 47. 


55 See Cal. Civ. Code (1931), § 294; Illinois Act, § 15 (c). 
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solvent individuals or corporations of such debts and liabilities would be 
deemed an adequate provision, if so determined in good faith and with 
reasonable care by the board of directors at the time.” 


REDUCTION OF STATED CAPITAL 


It is a difficult legislative problem to fix the safeguards for the protec- 
tion of creditors and preferred shareholders, under which a corporation 
should be allowed to reduce its stated capital for the purpose of relaxing 
the limitation on dividends and share purchases, or permitting the with- 
drawal and distribution of part of the funds invested. The subject of re- 
duction of “capital stock,” as it is often called, is involved in rather hcpe- 
less confusion in the statutes of most of the states.’’ This is due partly to 
confusion of concepts and terminology and partly to a failure to discrimi- 
nate between the five different operations of (1) reducing the amount of 
stated capital by action of the shareholders; (2) retiring shares; (3) ad- 
justing the par value of outstanding shares to conform to stated capital 
as reduced; (4) changing the share structure by amendment of the articles 
as to the authorized number of par value of shares; and (5) distributing 
assets to the shareholders out of surplus arising from reduction of stated 
capital. 

Reduction of stated capital is left largely to the whim of the manage- 
ment and the shareholders, the very interests who are supposed to be 
restrained from improper withdrawals. The creditors, who are the ones 
supposed to be protected by stated capital, have in American legislation 
no voice in its reduction, although it is otherwise under the English 
Companies Act.** 

Under the Illinois act there are three methods by which reduction of 
the legal stated capital may be accomplished, namely: 

First, by an exchange, reclassification, or cancellation of shares, or by a 
reduction of the number of authorized shares of any class below the num- 
ber of issued shares of that class, by amendment of the articles under 
Section 52 (3), (f), (1) and (m). (See also § 55 (e) and (f).) Any such 
amendment will require a two-thirds vote of the shareholders and may 
also require a two-thirds vote of the class affected if the amendment falls 
under the provisions of Section 54. 

Second, by the redemption of shares which under the provisions of the 
articles are to be cancelled and not reissued. This is provided for in Sec- 


% See Cal. Civ. Code (1931), § 4o1a. 
57 But see Del. Gen. Corp. Law, § 28; Ohio Page’s Ann. Code (1932 supp.), § 8623-30, 40. 
58 19 and 20 Geo. 5, c. 23, §§ 55, 56, 57 (1929), Palmer, Company Law (14th ed.), 88-95. 
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tion 58. This of course applies only to redeemable preferred shares. It 
does not apply even to redeemable shares unless the articles provide that 
the shares when redeemed are to be cancelled and may not be reissued. It 
is hard to see what reducing the number of authorized shares has to do 
with the reduction of the amount of “‘stated capital.” If redeemable pre- 
ferred shares are “purchased” under Section 6 (unless they are purchased 
under paragraph (d) for the purpose of “effecting the redemption of its 
preferred shares” under Section 58), the purchase will not reduce the 
stated capital. 

Third, by vote of shareholders and directors under Section 59 to reduce 
stated capital. 

Section 59 provides for the reduction of the amount of stated capital by 
resolution of the board of directors and approval of the proposal by a 
majority vote of the shareholders. A surplus arising from a reduction of 
stated capital is required to be set up as paid-in surplus. (§ 60.) If a cor- 
poration desires to reduce the amount of its stated capital either to get 
rid of a deficit or to distribute part of its assets its stated capital may be 
reduced by proceedings under Section 59 without any amendment of the 
articles. 

The only limitation upon reduction of stated capital under Section 60 
is the aggregate of the involuntary liquidation preferences of the non-par 
preferred shares to remain outstanding. This limitation does not refer 
to the liquidation preferences of par value shares or of treasury shares. 
Such preferences are protected only against distributions under Section 
60. 

In case of a corporation issuing only common shares without par value 
or preferred non-par shares without liquidation preference or par value 
shares, there seems to be no limitation upon the amount of reduction of the 
stated capital. It may be reduced down to a nominal amount, leaving 
practically no prescribed margin of assets over liabilities as a limitation 
upon surplus available for liquidating dividends. It may distribute all its 
assets down to a bare equivalence between assets and liabilities, leaving 
the creditors to take all the chances on subsequent adversity.’® 

In view of the definition of stated capital contained in Section 2 (k) it 
would seem that formal reductions of stated capital may be made under 
Sections 59 and 60 without any amendment reducing the par value or 
liquidation preferences of outstanding gr issued shares with - value, so 
th rmal reduction will 
gregate par value or ae preferences eee anes 


8° The corporation must have a minimum paid in capital of $1,000 before it may commence 
business. §§ 47 (i), 50. 
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issued No limitation upon reduction to the aggregate par value of shares 
to remain outstanding after reduction is contained in Section 60 similar 
to that contained in the California law. 

It would seem under Sections 6 and 41 (b) referring to “any surplus 
arising from surrender to the corporation of any of its shares,’’ that a re- 
duction of stated capital might be accomplished by the voluntary sur- 
render by shareholders of their shares to the corporation and the retire- 
ment of those shares to the status of authorized but unissued shares with- 
out any amendment of the articles, unless the first paragraph of Section 
59 limits these prior sections. 

The amount of the stated capital is not fixed by the articles but by the 
issue of shares and other proceedings. It seems peculiar that it may be re- 
duced as in the Illinois law by amendment of the articles operating on the 
par value of the issued shares and transferring stated capital to paid-in 
surplus. (§§ 54, 55.) Under the California law®* and under the Delaware 
law®*’ the mere amendment of the articles reducing the number or aggre- 
gate par value of the issued shares will not of itself automatically reduce 
the stated capital but direct proceedings must be taken with that end and 
purpose explicitly in view and with limitations for the protection of the 
parties concerned, although some incidental amendment of the articles 
adjusting the shares representing the stated capital may also be needed.™ 


LIQUIDATING DIVIDENDS 


Surplus arising from reduction of the amount of stated capital is 
designated as “paid-in surplus,” as in the Minnesota act.” An interesting 
feature of the Illinois act is the provision for liquidating dividends which 
may be paid out of paid-in surplus whether created by reduction of stated 
capital or otherwise. (§ 60.) The limitations on distributions on the basis 
of paid-in surplus are first that the distribution shall not. be made when 
the corporation is insolvent or when the distribution would render it in- 
solvent or reduce its net assets below its stated capital. There are the 
further restrictions that no such distribution may be made unless all 
cumulative dividends accrued on preferred or special classes of shares en- 
titled to preferential dividends have been paid or if the distribution would 
reduce the remaining net assets below the aggregate preferential amount 
payable in event of voluntary liquidation to holders of shares having 

Cal. Civ. Code (1931), § 34. See also Minn. Laws of 1933 c. 300, § 38. 

6ea Cal. Civ. Code (1931), § 362. eb Del. Gen. Corp. Law, § 26. 


® See also Minn. Bus. Corp. Laws of 1933, c. 300, §§ 37, 38; State ex rel. Radio Corporation 
v. Benson, 32 Del. 576, 128 Atl. 107 (1924). 


® Minn. Laws of 1933, c. 300, § 20 (IV). 
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liquidation preferences. Such dividends out of paid-in surplus may be 
paid only upon the vote of two-thirds of the outstanding shares of each 
class, and the fact that it is a liquidating dividend must be disclosed to 
the shareholders. 

This provision is a great improvement in the way of protection of the 
preferred shareholders over provisions to be found in the Delaware cor- 
poration law and in those of many other states as to distribution of paid- 
in surplus and reduction surplus. The question may be raised, however, 
whether even this provision for a two-thirds vote of each class of share- 
holders gives adequate protection to preferred shares. We have already 
seen that stated capital may in most cases be reduced down to a nominal 
amount and all of the net assets thus become subject to distribution 
except for liquidation preferences. 

The California General Corporation Law® protects the preferred shares 
by requiring that a “‘reduction surplus” be applied first to the redemption 
or retirement of the preferred shares. It permits distributions of reduction 
surplus among the holders of common shares only in event that there are 
no other classes of shares. Preferred shares should not have their margin 
of security reduced down to a mere equivalence of net assets to the aggre- 
gate amount payable in event of voluntary liquidation. 

The Illinois provision which may permit liquidating dividends up to 
the verge of insolvency may be criticised for failing to provide adequate 
protection for creditors. Under the California law®‘ there has been in- 
cluded as a limitation upon the use or distribution of reduction surplus, 
not only a determination by the directors that the distribution will not 
render the corporation unable to meet its debts and liabilities when they 
fall due (a more adequate protection than the Illinois test of insolvency), 
but also a determination that the fair present value of its assets after such 
distribution will be at least one and one-quarter times the debts and 
liabilities of the corporation, thus preserving some margin or equity for 
their protection. It seemed to the California committee, both in connec- 
tion with dividends and distributions of assets and also in connection with 
purchases by a corporation of its own shares, that the liquidity of the cor- 
poration as well as the solvency should be considered, since even earned 
surplus may be represented merely by the book value of fixed and un- 
marketable assets. The policy is recognized in the Illinois Act, Section 58, 
as to the redemption of shares, that the ability of the corporation to pay 
all its known debts and liabilities as they mature should be considered, but 
this does not seem to be expressly required in other analogous situations. 


3 Cal. Civ. Code (1931), § 348b. 64 Cal. Civ. Code (1931), § 348b. 
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Neither the creditors nor the preferred shareholders should be forced 
to bear the risk of impairment of their security by slight business losses or 
reverses or any shrinkage in the value of the net assets. As Mr. Weiner 
says with reference to allowing what are liquidating dividends to be paid 
on the common shares so long as assets equal to the capital preference are 
retained, ‘‘the capital preference promised to the preferred stock by the 
contract is wholly illusory, and the common stock obtains in reality a 
preference as to capital.’ 


DE FACTO CORPORATIONS AND PROOF OF CORPORATE EXISTENCE 


Under Section 49 of the act the issue of a certificate of incorporation by 
the secretary of state, upon filing the articles of incorporation, is made 
conclusive evidence, except against the state, that all conditions prece- 
dent required to be performed by the incorporators have been complied 
with and that the corporation is duly incorporated under the act. A 
similar legal effect is given under the California General Corporation Law 
to the filing of the articles by the secretary of state without the require- 
ment of the issue of any certificate of incorporation.” 

This provision by which the certificate of incorporation establishes 
corporate existence largely supersedes the necessity of resorting to the 
common law doctrines of de facto corporations and of corporations by 
estoppel where there is some defect or irregularity in the incorporation 
papers or proceedings leading up to the issue of the certificate. In the case 
of foreign corporations, however, and corporations which attempt to 
organize but fail to file the articies with the secretary of state or to obtain 
a certificate of incorporation, such doctrines may need to be invoked.” 

Section 150 of the Illinois act as to unauthorized assumption of cor- 
porate powers seems to be a rather blind and inadequate revision of a sec- 
tion of the former law.® This section purports to impose personal liability 
for debts and liabilities incurred by persons who assume to exercise corpo- 
rate powers without authority to do so. It is not clear whether this liabil- 
ity extends only to agents and officers who act in the name of a pretended 
corporation, which is not a de facto corporation, or to all the members and 
shareholders. Literally it might seem to impose personal liability on all 
the agents and officers and possibly shareholders for ultra vires contracts 
of a de jure corporation or of a corporation whose term of existence has 


*s Anglo-Am. Dividend Law, 29 Col. L. Rev. 461, 482 (1929). 
Cal. Civ. Code (1931), §§ 292, 370, 370A. 


67 See Hall v. Woods, 325 Ill. 114, 156 N.E. 258, 269 (1927); notes in 22 A.L.R. 369, 37 
A.L.R. 1319. 


68 Tll. Gen. Corp. Act, 1919, § 149. 
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expired or of a corporation which has filed a statement of intent to dissolve 
($§ 42 (g), 78) or of a corporation which commences business before it has 
received the amount of consideration stated in its articles to be received 
for the shares to be issued before it commences business. (§§ 42 (e), 50.) 


DEFENSE OF ULTRA VIRES 


The Illinois act attempts to mitigate the evils of the ill-founded doctrine 
of ultra vires, but makes only a partial success. The defense of ultra vires 
has long been the subject of criticism by courts and writers. Statutes 
have recently been adopted in California, Idaho, Indiana, Louisiana, 
Michigan, Minnesota, Ohio, and Pennsylvania intended to abrogate or at 
any rate cut down this defense. Some of these statutes have been based 
upon the proposal of the Uniform Business Corporation Act, which how- 
ever seems hardly adequate.” 

California and Ohio have taken the lead in the abolition of this artificial 
defense, a defense which has been carried to unjust extremes in Illinois 
with results which served no useful purpose or policy and which were con- 
demned by the courts which decreed them. The substance of the Illinois 
doctrine was that third persons dealing with a corporation were charged 
with notice of the express and implied limitations on the corporate powers 
and purposes contained in the articles and that ultra vires contracts were 
void and the courts would not give aid to either party in a suit upon such 
a contract. It was even held by the Illinois Supreme Court that a corpora- 
tion could not realize on the security for an ultra vires loan and there was 
no estoppel to set up ultra vires by the party who had received the benefit 
of the contract. As Carter, J., dissenting, said, the effect was an unjust 
forfeiture.” 

The general theory of the California provision,” which has been fol- 
lowed to a large extent in Illinois, Michigan, Minnesota and Pennsylvania, 
is the abolition of the doctrine of ultra vires as invalidating transactions 
between the corporation and third parties. Limitations upon the purposes 
and powers imposed by provisions of the articles may not in general be 
asserted to invalidate legal transactions which have been authorized by 
the directors. Shareholders are sufficiently protected if allowed to enjoin 

6? Ballantine, Private Corporations (1927), 234-237; Ballantine, Questions of Policy, 19 
Cal. L. Rev. 465, 473 (1931); Carpenter, Doctrine of Ultra Vires, 33 Yale L. Jour. 49 (1923). 
7 See Minn. Bus. Corp. Act (1933), § 11. 


7 Calumet etc. Dock Co. v. Conkling, 273 Ill. 318, 112 N.E. 982, L.R.A. 1917B (1916), 
814; see Ballantine, Private Corporations (1927), 258; Mercantile Trust Co. v. Kastor, 273 
Ill. 332, 112 N.E. 988 (1916). 


7 Cal. Civil Code (1931), § 345. 
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the corporation from engaging in future business outside of the purposes 
authorized in the articles and to hold directors liable for losses resulting 
from engaging in such unauthorized acts. The state may also raise ques- 
tions of ultra vires in actions to dissolve the corporation or to enjoin the 
corporation from the transaction of unauthorized business. 

A serious question must, however, be raised with reference to the policy 
and effect of paragraph (a) of Section 8 of the Illinois Act, and a similar 
provision in Section 303 (1) of the new 1933 Pennsylvania Business Cor- 
poration Law. Under this paragraph a shareholder may proceed against 
the corporation to enjoin the doing of unauthorized acts including the 
performance of an executory or even a partly executed contract, and the 
court may “‘if it deems the same to be equitable, set aside and enjoin the 
performance of such contract, and in so doing shall allow to the corpora- 
tion or the other parties, as the case may be, compensation for the loss or 
damage sustained by either of them which may result from the action of 
the court in setting aside and enjoining the performance of such contract,” 
but shall not award anticipated profits as damages. 

This creates a very anomalous situation indeed. Neither the corpora- 
tion nor the third party may rescind the contract nor set up the defense of 
ultra vires as a defense even to an action for specific performance, but in a 
judicial proceeding at the instance of a shareholder against the corpora- 
tion further performance may be enjoined and the contract may be re- 
scinded. This perpetuates much of the old uncertainty and confusion as to 
the validity of legal transactions which have been some of the worst evils 
of the doctrine of ultra vires. Such vague, timorous and uncertain pro- 
visions are likely to confuse the courts, encourage litigation, unsettle con- 
tracts and accomplish no good purpose. Does it not seem an outrage upon 
the third party to make a contract authorized by the directors binding on 
him, but not on the corporation if the corporation can persuade some 
shareholder to bring a suit for an injunction and rescission? This enables 
the corporation to speculate at the expense of the third party and deprives 
a third party contracting with a corporation in good faith of the antici- 
pated profits of his partly executed contract, while reserving a right to 
such profits to the corporation. 

In the second paragraph of Section 8 it is provided not only that ‘“‘no 
limitation upon the business, purposes or powers of a corporation, express 
or implied in its articles of incorporation,” shall be asserted to defeat any 
action at law or in equity between the corporation and a third person, but 
also that no limitation “implied by law”’ shall have such effect.7? What are 


73 See also Pa. Bus. Corp. Law, § 303. 
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the limitations referred to which are “implied by law?” If a contract- be 
forbidden by statutory prohibitions or limitations or contrary to the com- 
mon law as against public policy, it is generally held illegal and void irre- 
spective of the doctrine of ultra vires.74* The abrogation of the defense of 
ultra vires based on limitations in the articles should not abrogate illegal- 
ity as a ground of invalidity or rescission based on statutes or public 
policy. This clause raises a question as to the effect of all the limitations 
imposed upon corporations by statute such as that in Section 78 that a 
corporation shall cease to carry on business except in so far as necessary 
for its proper winding up after filing a statement of intent to dissolve, or 
that in Section 50 as to commencement of business.’ 

The Illinois Corporation Law follows a wise policy in not making the 
abrogation of the defense of ultra vires dependent upon the question 
whether or not the person dealing with the corporation has actual knowl- 
edge of the limitations on the authority of its representatives, although 
this view is adopted in Ohio, Minnesota and Michigan.” 


INSPECTION AND FINANCIAL STATEMENTS 


Shareholders are entitled to adequate information for their guidance 
and protection concerning their corporation, its management and financial 
condition.?? Inspection of the records is only one means, and a rather poor 
one, of obtaining such information. Under the former Illinois law the 
right of inspection was absolute and evil motive was no defense. Under 
Section 45 of the new act the books and records of account, minutes and 
record of shareholders are open to inspection to shareholders of record (a) 
for six months, or (b) of 5 per cent of the outstanding shares. The exercise 
of such right of inspection is however now limited to “any proper pur- 
pose.”” Doubtless the shareholder must now show proper reasons for his 
demand of inspection, namely that it is for a purpose reasonably related 
to his interests as a shareholder.”* If inspection is sought in bad faith or 

74 Stevens v. Boyes Hot Springs, 113 Cal. App. 479, 298 Pac. 508 (1931); McWilliams, 


Ultra Vires Acts, 6 Cal. L. Rev. 328 (1918); Stevens, Ultra Vires Doctrine, 36 Yale L. Jour. 
297, 309 (1927). 

73 See Ballantine, Cal. Corp. Laws (1932), 331-334; Ballantine, Revision of the Ultra Vires 
Doctrine, 12 Corn. L. Quar. 453 (1927). 

% Ohio Page’s Ann. Code (1932 supp.), § 8623-8; Minn. Laws of 1933, c. 300, § 11; Mich. 
Gen. Corp. Act, § 11. See Stevens, Ultra Vires, 4 Univ. Cin. L. Rev. 419, 439 (1930). 

77 Rogers v. American Tobacco Co., 143 Misc. Rep. 306, 257 N.Y. Supp. 321 (1931), and 
cases cited; Ballantine, Cal. Corp. Laws (1932), 386-395, 1933 Supp., 165-172. 

78 See with reference to the purposes for which inspection may be had, State ex rel. Miller v. 


Loft, Inc. 156 Atl. 170 (Del. 1931); Notes, 59 A.L.R. 1379; 80 A.L.R. 1503; 20 Cal. L. Rev. 
449 (1932); Ballantine, Cal. Corp. Laws (1932), 387. 
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for ulterior purposes to the injury of the corporation and the other share- 
holders they may now be protected against abuse of the right. 

The new act makes no provision as to any right of inspection by share- 
holders of the books and records of foreign corporations kept in the state 
although such a right of inspection is usually recognized in the absence of 
statute.”? Convenience dictates that the books and records of foreign 
corporations should be subject to examination where they are located.*° 

There should be no question as to the right of inspection of all books, 
records and documents of every kind, and also of the physical properties 
of the corporation by every director. The California law has added a sec- 
tion*® declaring the directors’ right of inspection and extending it to 
foreign corporations, and to the books, records, documents and properties 
of subsidiary corporations.** It seems very doubtful whether a share- 
holder has any right to inspect the property of a corporation and to check 
up its cash or securities with its books.* 

Some more adequate methods of investigation and of getting financial 
and other information should be made available to the shareholders than 
the very individualistic right of inspection. The California law makes pro- 
vision for investigation of the corporate affairs and the remuneration of 
directors and officers by order of the court upon petition of ten per cent 
of the shareholders.** It alsomakes provision for an annual report to be sent 
to the shareholders in the absence of a by-law dispensing with such re- 
port.*s It also provides for a compulsory financial statement upon de- 
mand of a certain percentage of the shareholders with balance sheet and 
profit and loss account showing essential items and the relations of the 
corporation with its subsidiary corporations.” The Illinois law gives no 
recognition to the necessity of setting forth the relations between holding 
corporations and their subsidiary corporations or to the making of any 
compulsory reports to the shareholders or for any judicial investigation of 
corporate affairs. 

Shareholders, at least a certain percentage, should have the right to a 


7 See Rogers v. American Tobacco Co., 143 Misc. 306, 257 N.Y. Supp. 321; 18 A.L.R. 
1399 (1931). 

8° See Cal. Civ. Code (1931), § 355. 

8! Cal. Civ. Code (1931), § 356. 

8 See as to the right of officers to inspect books and records, Notes, 22 A.L.R. 59; 80 A.L.R. 
1510; Ballantine, Cal. Corp. Laws (1932), 1933 Supp., 167. 

83 But see Wm. Coale Dev. Co. v. Kennedy, 121 Ohio St. 582, 170 N.E. 434 (1930). 

84 Cal. Civ. Code (1931), § 357. 

§s Cal. Civ. Code (1931), § 358. 

*% Cal. Civ. Code (1931), §§ 358, 359. See Minn. Laws of 1933, § 34; Ballantine, Cal. Corp. 
Laws, 1933 Supp., 171-183. 
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full disclosure by the directors of the financial conditions of the corpora- 
tion and of matters affecting the compensation of the executive officers 
such as salaries, bonuses and stock purchase plans. There is a growing 
protest against the excessive compensation often diverted by the manage- 
ment from the corporate funds and there will probably develop an in- 
sistent demand for disclosure to the shareholders and to the public by the 
corporate management of all compensation received and of all transac- 
tions such as the issue and purchase of shares by which the management 
and the controlling shareholders obtain pecuniary benefits or advantages 
which are not enjoyed by all the shareholders alike. 


VOTING RIGHTS AND MEETINGS 

The Illinois Constitution, Article XI, Section 3, has been construed by 
the Supreme Court to mean that directors must be elected by the share- 
holders. In case of a vacancy occurring on the board the remaining mem- 
bers of the board cannot be authorized to fill the vacancy, as is customary 
under the corporation laws of other states.*? Accordingly Section 36 of 
the Illinois act provides that vacancies in the board must be filled by the 
shareholders. It was also considered unsafe to provide that the articles of 
incorporation might designate the first board of directors, and according- 
ly Section 47 (j) provides that the articles shall specify the number of 
directors to be elected at the first meeting of the shareholders. The elec- 
tion of the first directors and adoption of by-laws is provided for at an 
organization meeting of shareholders. (§ 51.) Under the California law** 
the necessity of holding any such organization meeting of shareholders is 
avoided by the naming of directors in the articles and the corporation 
comes into existence with a board of directors able to adopt by-laws and 
to function without any meeting of shareholders. 

The same provision of the Illinois Constitution also provides for cumu- 
lative voting, and Section 28 accordingly gives each shareholder the right 
to cumulate his votes and give one candidate as many votes as the number 
of directors (to be elected?) multiplied by the number of his shares shall 
equal, or to distribute his votes on the same principle among as many 
candidates as he shall think fit. In case the directors are classified with 
only one-half or one-third of nine directors elected annually, as is pro- 
vided in Section 35, presumably the benefits of cumulative voting are cut 
down, since the larger the number of directors to be elected the greater the 
chance of minority holders to secure a representative on the board. In 
order to protect the right or advantage of cumulative voting, under the 


87 People ex rel. Weber v. Cohn, 339 Ill. 121, 171 N.E. 159 (1930). 
88 Cal. Civ. Code (1931), § 290. 
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California law, the number of directors cannot be reduced below five with- 
out the vote or consent of more than 80 per cent of the voting power.*? 
Shareholders holding 20 per cent of the voting power may elect one out of 
five directors by cumulating their votes, but would lose this power if the 
number of directors is reduced below five. 

The Constitution only guarantees full voting rights in all elections of 
directors, but the statute does not authorize the limitation of voting rights 
even of preferred shareholders as to any other matters. The articles may 
not limit or deny the voting power of shares of any class (§ 14) and each 
outstanding share, regardless of class, is entitled to one vote on each 
matter submitted to vote at a meeting (§ 28). The privilege of greater 
voting rights, in event of non-payment of preferred dividends for certain 
periods, is thus forbidden to preferred shares. 

Section 26 of the act commands that an annual meeting of the share- 
holders shall be held at such time and place as may be provided in the by- 
laws. Section 34 provides that at the first annual meeting of shareholders 
and at each annual meeting thereafter, shareholders shall elect directors 
to hold office until the next succeeding annual meeting, except as directors 
may be classified under Section 35 to hold until the second or third suc- 
ceeding annual meeting. It is generally held that such a provision that 
there shall be an annual meeting for the election of directors confers a 
right on the individual shareholder, of which he should not be deprived by 
the officers or by collusion of a majority, to have an election held. It has 
been pointed out that the ultimate control of the management and policy 
of the corporation is in the shareholders, and this control cannot be exer- 
cised unless meetings of the shareholders are called as prescribed.” Hold- 
ers of not less than one-fifth of the outstanding shares may demand the 
calling of a meeting for the election of directors. 

Minority shareholders would be deprived of their right of cumulative 
voting and of their chance to elect a representative on the board if the 
majority were to defeat the holding of a meeting by voluntarily absenting 
themselves from a meeting duly called. In order to prevent evasion of 
meetings by lack of a quorum it is provided in the Delaware act? that 
at any election ordered to be held by the chancellor upon the application 
of any shareholder, the shares of stock represented at said meeting, either 
in person or by proxy, shall constitute a quorum for the purpose of such 
meeting, notwithstanding any provision of the by-laws of the corporation 

89 Cal. Civ. Code (1931), §§ 303, 362a. Cf. Ill. Bus. Corp. Act, § 34. 


% Bartlett v. Gates, 118 Fed. 66 (1902); Pennington v. Pennington Sons, 170 Cal. 114, 148 
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to the contrary. It was the rule of the common law that those who 
assemble at a shareholders’ meeting, although a minority of the voting 
shares, constitute a quorum.” It would seem that some provision should 
be made to prevent the majority from keeping directors representing the 
majority indefinitely in office without giving the minority a chance to 
exercise their right of cumulative voting. 

The provision as to notice of shareholders’ meetings (§ 27) fails to 
provide for giving any constructive notice if the address of the share- 
holder does not appear upon the records of the corporation. Failure to 
deliver notice either personally or by mail to each shareholder of record 
entitled to vote might invalidate the meeting and all transactions thereat. 

The provision as to notice of directors’ meetings (§ 40) leaves the 
method of notice to provision in the by-laws and does not provide for the 
giving of any notice in the absence of by-law provision. The California 
law has in general attempted to make the act sufficiently complete to 
permit a corporation to carry on its business in event that there should not 
be a code of by-laws or that it should be incomplete as to any detail, in 
such matters as the time of the annual meeting or the time and method of 
notice of meetings.” 

The Illinois act does not permit shareholders to act by majority written 


consent when shareholders’ action is required, but action may be taken by 
the shareholders without a meeting only by unanimous consent. (§ 147.) 
It was evidently the view of the corporation committee that to permit 
such action by bare majority consent, or even by a two-thirds or three- 
fourths consent, would deprive minority dissenters of their fair op- 
portunity to present their reasons against the proposed action in open 
meeting and to have the pros and cons fully discussed. 


SALE OF ENTIRE ASSETS 

Under Sections 71 and 72 the sale, lease, exchange or mortgage of all or 
substantially all the property and assets of a corporation may be made in 
the “usual and regular course of the business of the corporation’ by the 
directors without any authorization or consent of the shareholders. But 
when not made “‘in the usual and regular course of its business,” the terms 
and conditions and consideration of such sale must be authorized not only 
by resolution of the directors but also by vote of the holders of at least 
two-thirds of the outstanding shares. 

It is difficult to see what is intended by the sale of the entire assets of a 


* Morrill v. Little Falls Mfg. Co., 53 Minn. 371, 55 N.W. 547 (1903). See also Lutz v. 
Webster, 249 Pa. 226, 94 Atl. 834 (1915). 
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corporation in the usual and regular course of its business. What classes 
of corporations regularly convert all of their assets into cash? This pe- 
culiar provision seems to be borrowed from the Indiana act.** The board 
of directors might reasonably be given authority to sell the entire property 
of a corporation without vote of the shareholders, (1) if the corporation is 
in a failing condition and the sale is required by the exigencies of the 
business and to meet its liabilities; or (2) if the sale is made to further 
rather than to terminate or dispose of the business for which the corpora- 
tion is organized.®* An investment trust, for example, formed for holding 
and trading in securities, might at certain times do well to convert all its 
securities into cash as part of the regular conduct of its business. A cor- 
poration formed to liquidate an estate would naturally be allowed to sell 
out its entire holdings without vote of the shareholders. A mortgage of 
the entire assets does not normally terminate the business. The Calli- 
fornia law does not require a vote of the shareholders to authorize the 
mortgage of the entire assets of a corporation, as, for example, in connec- 
tion with a bond issue.®* But a sale of a business used as a method of com- 
bination, reorganization or consolidation with another corporation may 
well require the shareholders’ consent. The phrase “in the usual and regu- 
lar course of its business’’ does not seem to be a happy one to indicate the 
distinctions intended. 


REMEDIES OF DISSENTING SHAREHOLDERS 


The remedies of dissenting shareholders in case of a sale of entire assets 
are covered in Section 73 and in case of consolidation or merger in Section 
70. The reason for separate sections seems to be that in case of merger or 
consolidation the surviving or new corporation, which would be a do- 
mestic corporation in all cases, would be the proper corporation to pay the 
dissenting shareholder the amount due him. Under Section 73, however, 
the remedy is given against the selling corporation as the sale may be 
made to a foreign corporation and it would be a great hardship to require 
the dissenting shareholder to pursue his remedy against the acquiring 
corporation. Under the California law” compensation for dissenting 
shareholders is only given in the case of merger and consolidation and the 
remedy is to be sought against the constituent corporation rather than 
against the new or surviving corporation which, however, is liable for the 
debts of its constituents.®’ 

93 Ind. Burn’s Ann. Stats. (1929 supp.), §§ 4856.3, 4856.4. 

94 Thayer v. Valley Bank, 35 Ariz. 238, 276 Pac. 526 (1929); Unif. Bus. Corp. Act, § 37. 

9% Cal. Civ. Code (1931), §§ 343, 344. 

* Cal. Civ. Code (1931), § 360. 97 See Minn. Laws of 1933, c. 300, § 43. 
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In the case of merger or consolidation the Illinois act requires the dis- 
senting shareholder to file with the corporation, prior to or at the meeting 
of shareholders at which the plan is voted on, a written objection to the 
plan of merger or consolidation. This is a very strict requirement as a 
condition precedent to further proceedings. (§$ 70.) In case of a sale of 
entire assets “‘any shareholder who shall not have voted in favor thereof” 
may make written demand for the fair value of his shares within 20 days 
after the vote was taken (§ 73), which is a more reasonable provision. 

Under both Sections 70 and 73 shareholders failing to pursue their 
remedy by way of petition for compensation are to be conclusively pre- 
sumed to have approved and ratified the merger or consolidation or the 
sale or exchange, and are to be bound by the terms thereof. This would 
seem to make this remedy the exclusive remedy and there would be no 
right to litigate or contest such action on the ground of fraud or unfairness. 
More explicit provision to this effect is made in the California law.” 

These sections only extend to dissenting ‘‘shareholders’’ who by the 
definition of Section 2 (g) must be holders of record. A question may arise 
whether owners of shares, that is transferees who have not obtained record 
of the transfer on the books, would be affected either by the benefits or 
the limitations of these sections. 


DISSOLUTION AND WINDING UP 


In accordance with American tradition a limited term of existence may 
be stated in the articles. (§ 5 (a).) An option is given to make the period 
of duration of corporate life as stated in the articles perpetual. (§ 47 (c).) 
The writer is informed that there was blind, but vigorous, opposition in 
the legislature to permitting anything except a term of existence for a 
limited period of years. 

Under California law prior to 1929 the term of corporate existence was 
limited to a maximum of fifty years, but under the statutes as revised 
since 1929 no option has been given to prescribe any fixed term of exist- 
ence at the end of which the corporation will be automatically dissolved.” 
Such an arbitrary time of termination prescribed in advance may operate 
harshly upon innocent third persons dealing with the corporation, and 
also may easily be overlooked by the corporation, its creditors and share- 
holders, giving rise to much needless trouble, expense and confusion and 
the necessity of winding up and reincorporating. The shareholders should 
decide when the time has come for the corporate affairs to be wound up 


8 Cal. Civ. Code (1931), § 360. 9 Cal. Civ. Code (1931), § 292. 
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and liquidated and should not be put on their guard to procure an exten- 
sion of existence before it is too late.**° 

By amendment of the articles the period of duration may be changed so 
as to bring about a speedy automatic dissolution without notice to 
creditors. (§ 52 (b).) Unfortunately there seems to be no provision for the 
winding up and liquidation of corporations upon dissolution by the expira- 
tion of the fixed period of duration. (§§ 79, 80, 81, 89, and 94.) It seems 
to be contemplated by the statute that the distribution of the assets will 
precede dissolution. 

The Pennsylvania Business Corporation Law, which in general follows 
the Illinois act in these matters of dissolution and winding up among 
others, has made provision’®® (§ 1106) for the winding up of a corpora- 
tion upon the expiration of its charter and for the continuance of its 
existence for the purpose of winding up its affairs by the board of direc- 
tors." 

The Illinois act fails to provide for the continuation of corporate exist- 
ence of dissolved corporations for winding up purposes, and it does not 
appear in the act what becomes of the title to corporate property upon 
dissolution. Modern laws should provide machinery by which the title to 
real estate and other assets will not become complicated or confused upon 
dissolution, but may be dealt with as corporate estate for shareholders and 
creditors.'*” It would seem to be highly advisable to have a provision for 
the indefinite continuance of corporate existence in all cases of dissolution 
for winding up purposes rather than a provision for a mere survival of 
remedies after dissolution for a limited period, as under Section 94 of the 
Illinois act. The California law'’* continues the corporate existence in- 
definitely, no matter how a corporation may be dissolved, even by order of 
court, for purposes of winding up so far as needed. This provision was 
taken in substance from the New Jersey act.’”” 

Under the Illinois act (§ 94) in cases of dissolution the rights and reme- 
dies of creditors and claimants against the corporation, its directors or 
shareholders, for any liability incurred prior to such dissolution, are pre- 
served if suit thereon is brought and service had within two years after the 
date of dissolution. There seems to be no provision, however, for the 
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survival of rights and remedies upon claims in favor of the corporation. 
Suits may be prosecuted against and defended by the corporation in its cor- 
porate name so that the corporate existence is continued for this purpose. 

It would seem that under this section creditors and claimants might be 
barred within two years after the date of dissolution even though dissclu- 
tion took place by expiration of the term of existence without any notice 
to the creditors, and even though the claim was not yet due and the cor- 
poration was continuing in business in spite of its dissolution. This ap- 
parently opens up possibilities of great hardship upon creditors. 

Under Section 74 provision is made for the dissolution of a corporation 
by its incorporators, but the statement must be made ‘‘that none of its 
shares have (has) been issued.’ Such a statement would seem to be im- 
possible in any case, since under Section 16 the filing of the articles of 
incorporation constitutes acceptance by the corporation of all existing 
subscriptions to its shares and the subscribers become shareholders. 
Under Section 46 the incorporators must be subscribers to shares. Section 
74 therefore was born dead and can never be utilized unless paragraph (3) 
can be interpreted with Section 16 to exclude necessary preincorporation 
subscriptions of the incorporators. 

Section 76 provides for an election by the corporation to dissolve volun- 
tarily and wind up its affairs, but there is no provision for the revocation 


of such election, as there is under Section go in case of involuntary liquida- 
tion proceedings commenced under Section 86 at the suit of a shareholder 
or creditor. 


Section 79 provides in a very brief and general way for the winding up 
of the affairs of a corporation by the directors and officers who continue 
to function after filing of a statement of intent to dissolve, but if applica- 
tion is made by a corporation which has filed a statement of intent to dis- 
solve to have liquidation continued under the supervision of the court, 
it seems that the winding up must be carried on by liquidating receivers. 
($$ 86, 87.) No clear authority is given to the directors to invoke the aid 
and supervision of the court only to the extent needed or desired. Under 
the California law provision is made for the winding up by the board of 
directors even when carried out under supervision of the court in volun- 
tary or involuntary proceedings, subject to the power of removal, without 
the necessity of the appointment of any receivers to carry on the liquida- 
tion, a method of administration which has usually proved expensive and 
even disastrous. The California corporation law avoids as far as possible 
any authorization for the appointment of receivers except as a last resort.'®? 


03 Cal. Civ. Code (1931), §§ 401, 403, 403a, 403b; Cal. Civ. Proc. (1931), §§ 564, 565; Bal- 
lantine, Cal. Corp. Laws (1932), 460, 464, 484. 





392 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Section 91 provides for the making of a decree of involuntary dissolu- 
tion when all debts, obligations and liabilities of the corporation have been 
paid and discharged and all property distributed to the shareholders, but 
it does not make provision for such decree in event that the payment of 
the debts, obligations and liabilities has been adequately provided for as 
in the case of voluntary dissolution. (§ 80 (c).) Suppose certain creditors 
cannot be found or certain claims are in litigation?" 

Section 93 provides for the deposit with the state treasurer of amounts 
due shareholders who are unknown or cannot be found or who are under 
disability, but no provision seems to be made for deposits on behalf of 
creditors who cannot be located or whose claims are in dispute.’ 

The provisions of Section 86 as to involuntary dissolution at the suit of 
a shareholder extend not only to cases of deadlock in the management but 
also to cases where it is claimed “‘that the acts of the directors or those in 
control of the corporation are illegal, oppressive or fraudulent, or that the 
corporate assets are being misapplied or wasted.’’ This confers a drastic 
remedy by way of involuntary dissolution in very vague and general 
terms which will make it easy for a single obstreperous shareholder or a 
small disgruntled minority to interfere with the management of the major- 
ity by creating a cash nuisance value. 

The provisions of the California law on involuntary dissolution’ as 
adopted in 1931, have been much limited after further discussion in the 
revision of 1933. The result of involuntary dissolution is a forfeiture of 
the corporate rights and a sacrifice or liquidation sale of all of its assets 
and business. This is so severe a remedy that the mere threat of institu- 
tion of such proceedings may give minority shareholders an unfair ad- 
vantage and may be used as a method of forcing majority interests to 
purchase their shares at an exorbitant figure.'*’ 

Aside from involuntary dissolution there exist various equitable reme- 
dies such as the removal of dishonest directors from office, representative 
suits by the shareholders against the corporation and the directors for mis- 
management or waste, the use of injunctions and other possible remedies. 
Relief by way of involuntary winding up or dissolution should be withheld 
unless there is no other method of relief or redress for the protection of the 
interests of the complaining shareholders which is adequate under the 
circumstances. 

In event of deadlock in management the California law makes an inter- 
esting innovation, new in the corporation law of this country, as an 

14 Cf. Cal. Civ. Code (1931), § 403. 


5 Cf. Cal. Civ. Code (1931), § 403d. 1 Cal. Civ. Code (1931), § 404. 
‘07 Ballantine, Cal. Corp. Laws (1932), 1933 Supp., 256, 257. 
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alternative to receivership or to dissolution, namely the appointment by 
the court of a “provisional director” to sit with the board of directors and 
act as a member of the board until such time as the deadlock in the board 
is broken or until he be removed by order of the court or the vote of the 
shareholders. The court is given authority to appoint such provisional 
director in the case of a deadlock in the board even in an action for in- 
voluntary winding up or dissolution.'®* 

It seems very doubtful whether a creditor of the corporation should be 
empowered to enforce its involuntary dissolution on the ground that the 
corporation is unable to pay its debts and obligations in the regular course 
of business as they mature. (§ 86 (b).) A creditor is not interested in 
formal dissolution, but only in the application of the assets to the pay- 
ment of his claim. It may or may not be for the best interests of the share- 
holders to have the corporation dissolved. 

The Illinois act seems to make no provision for the liability of share- 
holders or owners of shares to the corporation and its creditors for amounts 
improperly distributed to them in the course of dissolution or winding up 
proceedings. This is a matter covered in the California corporation law'” 
and provision is made under which those who satisfy any liability may 
obtain rateable contribution from other distributees and so adjust an 
erroneous distribution of assets. 


SOME MISCELLANEOUS POINTS LACKING IN THE ILLINOIS ACT 


Some matters, not referred to above, which are covered by provisions 
in the California General Corporation Law might well be considered in a 
further revision of the Illinois Business Corporation Act, as follows: (1) $eex+i? 
the removal of directors by the shareholders or by the court;"° (2) the 
effect of adverse interest of directors and of interlocking directors upon 
contracts and other transactions in which the directors participate or are 
counted to make up a quorum;™ (3) appointment of inspectors of elec- 
tions; (4) the validity of voting trusts; (5) protection to the corporation 
as to its duty of recording transfers of shares upon its books in case of 
transfers by trustees, certificate holders with doubtful title, adverse 
claimants, foreign fiduciaries, minors, and incompetents;'* (6) the com- 
pulsory surrender and exchange of certificates for shares in event of 
amendment of the articles or cancellation of shares;"4 (7) definition of 
holding and subsidiary corporations," and (8) proof of corporate proceed- 
ings, documents and seals." 


18 Cal. Civ. Code (1931), § 404. 

109 Thid. § 402. "0 Thid. § 310. ™ [bid. § 311. "2 Thid. § 3214. 

"3 [bid. §§ 328, 328a, 328b, 328d, 328¢. 

"4 [bid. § 326b. "5 [bid. § 278. "6 Tbid. §§ 371, 372, 374. 





STATES OF MIND AND THE HEARSAY RULE 


Epwarp W. Hinton* 


MPORTANT parts of our law are based on the assumption that hu- 
man beings have various states of mind, such as intention, belief, 
fear, etc., which form essential elements in certain legal relations. 

In the field of wills there is the familiar case of equivocation, where the 
language is accurately and equally applicable to either of two persons, and 
the difficulty is solved by resort to the actual intention’ of the testator. A 
revocation of a will takes place when there is a destruction or mutilation of 
the instrument by the testator coupled with an intention to revoke. 

Under the English statute of bankruptcy departure from the realm by 
a debtor was an act of bankruptcy, if done with the intention to hinder or 
delay creditors. The taking and asportation of another’s chattel was a 
mere civil trespass or a felony according to the intention with which the 
act was done. In homicide “malice aforethought”’ cuts an important fig- 
ure. A number of common law crimes require specific intent. The de- 
clarant’s belief in the immediate impendency of death is essential to the 
admission of a dying declaration. 

In deceit, intention, knowledge, and belief figure extensively. 

A surprising list might be made of situations where the combination of 
an act and some mental state is legally important. 

In the field of proof the books are full of cases sanctioning inferences or 
conclusions based on some state of mind. 

Witnesses are discredited by proof of bias.’ 

Consciousness of guilt’ is regarded as evidence of the commission of a 
crime. The motives‘ of a defendant’ or of a third® person are relied on to 
prove his probable conduct. 

* James Parker Hall Professor of Law, the University of Chicago Law School. 

' Doe d. Hiscocks v. Hiscocks, 5 M. & W. 363 (1839). 


2 Atwood v. Welton, 7 Conn. 66 (1828); People v. Brooks, 131 N.Y. 321, 30 N.E. 189 
(1892). 

3 People v. Doody, 343 IIl. 194, 175 N.E. 436 (1931); Davidson v. State, 187 N.E. 376 (Ind. 
1933); Smith v. Comm. 242 Ky. 399, 46 S.W. (2d) 513 (1932). For comments on this doctrine 
see Hutchins and Slesinger, Consciousness of Guilt, 77 Univ. Pa. L. Rev. 725 (1929). 

4 Motive, as used by the courts, does not appear to be a state of mind, but rather something 
external which is the stimulus producing a state of mind, such as desire and intention, which is 
thought to be relevant to prove conduct. 1 Wigmore, Evidence (2d ed. 1923), 355, § 117. 

5 People v. Connolly, 253 N.Y. 330, 171 N.E. 789 (1930); State v. Thomas, 159 S.C. 76, 
156 S.E. 169 (1930). 

® Comm. v. Murphy, 185 N.E. 486 (Mass. 1933). 
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The defendant’s’ intention is constantly used to prove that he com- 
mitted certain acts. 

Messrs. Hutchins and Slesinger are inclined to criticize the judicial psy- 
chology.® 

It is difficult for a layman to be sure whether psychologists really dis- 
agree as to the existence of mental states, or whether they are merely 
_using their own jargon to describe what lawyers have been accustomed to 
think of as a state of mind. 

Psychologists may some day upset all of our lay notions, and convince 
us that we have no states of mind at all, or that what we call a state of 
mind is something quite different from what we supposed. It may be that 
we are merely glorified slot machines with delusions of grandeur, and that 
when the right coin is inserted the mechanism automatically responds in 
the preordained way. This is an interesting field for speculation, but as 
yet rather beyond the layman’s comprehension. 

For the present and the immediate future, judges and jurors may be ex- 
pected to use the lay psychology of general experience, for they have 
nothing else to go upon. The psychological expert is not likely to be re- 
ceived with any great enthusiasm by the courts, but rather with more 
suspicion than his elder brother, the psychiatrist, who has not entirely 
won the confidence of the bench and bar. 

Judge X, who plans to adjourn his court from Friday afternoon until 
Monday, for a week-end of golf, hasn’t even a reasonable doubt as to the 
reality of his intention, and neither have the attorneys who have been 
made aware of it. True, unforeseen events may deprive the judge of his 
holiday, but barring some perverse interposition of providence, Saturday 
morning’s motion calendar will go over to a more convenient time. This is 
the every day sort of psychology which is accepted without question by 
the courts. 

This paper, accordingly, will be confined to a discussion of the mental 
state exception to the hearsay rule and the everyday psychology re- 
flected in the decisions. 

If it becomes necessary or proper to prove a state of mind, there are, at 
least, four possible means of proof: 

7 Bartram v. Stone, 31 Conn. 159 (1862); State v. Fish, 50 S.W. (2d) 1020 (Mo. 1932). 

Where it is sought to prove the intention or other mental state of the adverse party by his 
own statements, the hearsay rule gives us no difficulty because of the general admissibility of 


admissions. For the controversy over the nature of admissions, see Morgan, Admissions as an 
Exception to the Hearsay Rule, 30 Yale L. Jour., 355 (1921). 


§ Hutchins and Slesinger, State of Mind in Issue, 29 Col. L. Rev., 147 (1929); Hutchins and 
Slesinger, State of Mind to Prove an Act, 38 Yale L. Jour., 283 (1929). 
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1. If the person, whose state of mind is in question, is available, the 
most direct method would be to swear him as a witness and examine him 
on the subject, on the assumption that a person is somehow directly 
aware of his own prior mental states. Few courts have seen any legal? 
objection to this course. In practice this method is comparatively rarely 

_used, either because the witness is unavailable,"® or because he is adverse 
in interest, and little satisfactory information can be obtained from him. 
In the wills cases the testator is, of course, always unavailable. In the 
criminal cases where the intention of the defendant is involved, the privi- 
lege against self-incrimination makes him unavailable for the government, 
unless he voluntarily takes the stand on his own behalf, and in that case his 
adverse interest makes cross-examination as to a subjective fact almost 
futile. It is hard to think of a case where the mental state of a disinterested 
third person is involved in the issue. The evidential use of some mental 
state of a third person is fairly common in modern times, but in such cases, 
if available," the witness normally would be called to testify to the ob- 
jective facts instead of his prior mental state from which they might be 
inferred. 

2. If, according to common experience, of which the court will take 
judicial notice, certain external events are likely to produce a given men- 
tal state, such mental state may be inferred from the proof of the events. 

Thus the bias of a witness may be proved by his relation” to one of the 
parties, or his interest in the suit. On the issue of self-defense, communi- 
cated'’ threats are constantly received to prove the apprehension or fears 
of the defendant. 


® Wallace v. United States, 162 U.S. 466, 16 Sup. Ct. 801, 40 L. Ed. 1039 (1896); Powell v. 
Powell, 260 Mass. 505, 157 N.E. 639 (1927); Inter-Ocean Casualty Co. v. Stallworth, 221 Ala. 
71 (1930); People v. Ervin, 342 Ill. 421, 174 N.E. 529 (1930). 


te Since the removal of the interest disqualification, a party to the action may, and some- 
times does, take the stand and testify as to his own belief, fear, intention, etc. McGaw v. 
State, 123 Ohio St. 196, 174 N.E. 741 (1931). An adverse witness is sometimes cross-examined 
as to his state of mind in regard to one of the parties for the purpose of discrediting his testi- 
mony. More often he is cross-examined as to his prior expressions of ill will, as in Atwood v. 
Welton, 7 Conn. 66 (1828) where the witness was asked as to his threats of revenge. Here the 
process is one of proof by the witness of his prior hearsay statement of hostility to the defend- 
ant to prove the existence of such hostility as the basis for an inference that he probably mis- 
stated the facts in his testimony in chief. 


™ But see Dodge v. Bache, 57 Pa. 421 (1868), where the declarant was not shown to be un- 
available, though he would probably have been an unwilling witness. 


Motley v. State, 207 Ala. 640, 93 So. 508 (1922). 


"3 Stokes v. People, 53 N.Y. 164 (1873). The cases are collected in 1 Wigmore, Evidence 
(ad ed. 1923), 513, § 247. 
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And so where the known reputation" of the deceased for violence is re- 
ceived for the same purpose. 

The proof of communicated threats or other statements to the person 
concerned does not involve any hearsay problem because we are not con- 
cerned with the truth of the statements, but solely with their affect on 
the state of mind of the hearer. 

This type of circumstantial evidence is frequently available to prove 
certain states of mind, such as fear and apprehension. Facts furnishing a 
motive may lead to an inference as to intention. But in general this sort 
of evidence is unsatisfactory because different individuals react differently 
to somewhat similar conditions. For example, marital difficulties send one 
person to the police court, another to Reno, and a third off the dock. 

More often we have no knowledge of what antecedent events gave rise 
to the intention of a deceased person. 

3. If, according to our general experience with human behavior, cer- / 
tain types of conduct are regarded as manifestations of a given mental 
state, such conduct may be proved for that purpose. If, for example, a 
man on entering the house, should slam the door, kick the cat, and slap one 
of the children, we might naturally infer that he was annoyed. 

In a large number of cases, however, significant conduct is lacking. A | 
testator’s conduct may indicate kindly feelings for his relatives, but that 
throws little light on his testamentary intentions. 

In the case of non-verbal conduct the only question is as to its tend- 
ency to prove the state of mind in question. In the case of words regarded 
as conduct, we escape the difficulties of the hearsay rule so long as we are 
not using an express or implied assertion to prove the existence of what is 
asserted. For example, statements of a testator about his relatives, to 
prove that he was aware of the relationship, involves no problem of hear- 
say. And so in the case of his statements about his property to prove that 
he knew the nature and extent of it. 

However, when dealing with spoken words some discrimination may be 
necessary. 

(It has sometimes been argued by judges and writers that, where the 
issue is the sanity of the testator, and some absurd statement by him is 
proved, e.g., ““I am the Emperor Napoleon,”’ no hearsay use is involved 
because we are not seeking to prove that he really was Napoleon, and 
hence that we are making a purely circumstantial use of his words to prove 


"4 People v. Rodawald, 177 N.Y. 408, 70 N.E. 1 (1904); McGaw v. State, 123 Ohio St. 195, 
174 N.E. 741 (1931); State v. Peoples, 106 W.Va. 262, 145 S.E. 389 (1928). 
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his irrational belief. The difficulty is that this view ignores the implied as- 
sertion of belief. If the statement had taken the form, “I believe that I 
am Napoleon,” and were offered to prove that the testator so believed, it 
would be generally conceded that the statement was hearsay, and receiv- 
able only because of an exception to the rule.fThe former assertion is sim- 
ply a short method of stating the speaker’s opinion or belief. Implied’s 

|assertions seem to fall within the hearsay category as well as express as- 

| sertions. The evidential use of a person’s conduct whether verbal or non- 
verbal, to prove a state of mind, even if purely circumstantial, involves, 
though possibly to a less degree, one of the inherent dangers in hearsay— 
that is, the danger of intentional deception. A lie may be acted as well as 
told, though it may be more difficult to do so. A man may, of course, lie 
about his intention to go to “Crooked Creek.” If he has sufficient reason, 
he may more effectively deceive us by good circumstantial evidence of his 
intention to go there. He might, to use Mr. Hutchins’ language, pack his 
grip, buy a ticket, and board the “2:10 express” for Crooked Creek, in the 
presence of numerous witnesses, intending all the time to leave the train 
at an intermediate station. The danger of deception may be great or 
negligible according to the circumstances. 

4. If, according to general experience, an apparently natural statement 
of a present state of mind, under conditions which are free from suspicion, 
usually corresponds with the actual state of mind of the speaker, then such 
statement may be received to prove the state of mind asserted, except so 
far as it may be excluded by the hearsay rule. 

In other words, by hypothesis, the statement has sufficient probative 
value to be received if it can come in under an exception” to the hearsay 
rule. 

The law is well settled that for some purposes and under some condi- 
tions such statements are receivable. The development, scope, and ration- 

*s Wright v. Tatham, 7 Ad. & Ell. 313 (1837). In this case Baron Parke observed: “The 
conclusion at which I have arrived is that proof of a particular fact, which is not of itself a 
matter in issue, but which is relevant only as implying a statement or opinion of a third person 


on the matter in issue, is inadmissible in all cases where such a statement or opinion, not on 
oath, would be of itself inadmissible.”’ 


© We usually think of the hearsay rule as one certainly excluding any evidence falling within 
the definition, unless it fits an exception well recognized by existing decisions. This may be a 
convenient approach, because it is easier to classify and segregate the hearsay which has been 
admitted, than the indefinite mass of hearsay in general. It may be well to remember, however, 
that until comparatively modern times there was no general exclusion of hearsay. Some hear- 
say was excluded, and some was admitted. New problems resulted in new rulings of admission 
or exclusion. At any given time, the rule, i.e., some generalization, was correct only so far as 
it conformed to the decisions, and was not necessarily decisive of a new problem. Any rule 
must be subject to modification as new decisions multiply. 
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ale of the exception, or exceptions, present fascinating problems which 
have been the subject of discussion by a number of eminent investigators.” 
The present writer cannot hope to make a substantial contribution to the 
solution of these problems, but at most, to present some of the questions 
from a somewhat different angle. 

Here, as elsewhere in the law of evidence, it may be helpful to trace the 
development of the rule which we attempt to rationalize. 

From the earliest period some states of mind have been important in 
our law, but few, if any, questions as to how to prove them seem to have 
arisen prior to the eighteen hundreds. The person whose intention was in 
issue was nearly always unavailable because of death, or incompetency as 
a witness, and this necessarily precluded direct proof. 

Probably it was assumed that the states of mind, with which the courts 
were ordinarily concerned, manifested themselves in acts, and hence that 
proof of the act was all that was needed to enable the jury to find the 
necessary intention. 

In most cases of larceny, the proof of the taking and the conditions 
under which it was done left little room for doubt as to the animus furandi. 
In general it was highly probable that the man who burned or tore up his 
will intended to revoke it. 

Likewise it was a natural conclusion that the embarrassed debtor, who 
suddenly went to France, did so with the intention of avoiding annoying 
suits and arrests, although of course it may have been merely a case of 
the tired business man seeking relaxation. In this earlier period, mental 
states in issue must have been proved circumstantially by evidence which 
was thought to be unobjectionable, otherwise some questions would have 
been preserved in the reports. 

Early in the eighteen hundreds we begin to find questions raised as to 
the use of declarations or statements to prove a state of mind in issue. The 
language of the courts indicates that they did not realize that they were 
dealing with hearsay, but thought of a circumstantial use of words where 
the statements could be connected with the act so as to fall under the 
vague description of “‘a part of the res gestae.” The idea of statements as 
conduct or behavior appears in Lord Ellenborough’s opinion in one of the 
early cases" for the alienation of the wife’s affections: 

7 Seligman, An Exception to the Hearsay Rule, 26 Harv. L. Rev. 146 (1912); Chafee, The 
Progress of the Law—Evidence, 35 Harv. L. Rev., loc. 443 (1922); Maguire, The Hillmon Case 
—Thirty Three Years After, 38 Harv. L. Rev. 709 (1925); Hutchins and Slesinger, State of 


Mind in Issue, 29 Col. L. Rev. 147 (1929); Hutchins and Slesinger, State of Mind to Prove an 
Act, 38 Yale L. Jour. 283 (1929). 


'® Trelawney v. Coleman, 1 Barn. & Ald. go (1817). 





400 THE UNIVERSITY OF CHICAGO LAW REVIEW 


What the husband and wife say to each other is, beyond all question, evidence to 
shew their demeanor and conduct, whether they were living on better or worse terms; 
what they write to each other may be liable to suspicion; but when that is cleared up, 
that ground of objection fails. 


The “‘res gestae” notion is thus expounded by Lord Denman in one of 
the bankruptcy cases.’® 


The act and the intention were both necessary to be proved; and when the act has 
been proved by extrinsic evidence, it has been settled by cases so numerous and familiar 
that it is unnecessary to cite them, that the intent with which the act was done may be 
proved by the simultaneous declarations of the bankrupt. The principle of admission 
is that the declarations are pars rei gestae. (Italics supplied.) 


For a long time the struggle was to bring the declarations within the 
saving grace of this elastic formula.” 

This appears in the famous case of Rawson v. Haigh. A debtor had 
suddenly gone to France, professedly on a short business trip, leaving cer- 
tain negotiations with some of his creditors unsettled. Some three weeks 
after reaching France he wrote that he was unwilling to return for fear 
that his creditors would cause his arrest, etc. In an action by his assignee 
in bankruptcy against a third person, it was necessary for the plaintiff to 
prove that the alleged bankrupt had departed the realm with the inten- 
tion to hinder or delay his creditors. The letter was offered and received 
to prove the intention, and its admissibility sustained by the court in 
banc. 

Today the analysis of the case seems simple. The letter was a natural 
hearsay assertion of his then present state of mind, i.e., apprehension or 
fear of hostile action by his creditors, admissible under the now established 
exception to prove the state of mind therein asserted, if a legitimate in- 
ference could be drawn from it as to the intention with which he left Eng- 
land. If at the time of writing he feared action by his creditors, it was 

? Rouch v. Great Western Ry. Co., 1 Q.B. 51 (1841). 


20 This phrase, “res gestae,”’ is used in so many different connections that no definite meaning 
can be ascribed to it. Some transactions consist entirely of words, as the making of an oral 
contract, the directions to an agent, the giving of notice and the like. Some transactions con- 
sist of a combination of acts and words. The handing over of a chattel to another is a gift or a 
bailment or a mere license to examine it, according to the words spoken at the time. Words 
spoken to another may furnish the explanation of the latter’s act in response, as a warning of 
danger followed by some act to avoid it. Words at the time of an act may circumstantially 
indicate some mental state of the speaker. Words at the time of an act may directly or im- 
pliedly assert the purpose or intention of the speaker. Words spoken at the time of an exciting 
event may assert the speaker’s perception of what has happened. 

In these and divers other situations, the courts have described the words as a part of the 
transaction, and therefore admissible, without considering why. See Morgan, A Suggested 
Classification of Utterances Admissible as Res Gestae, 31 Yale L. Jour. 229 (1922). 

Rawson v. Haigh, 2 Bing. 99 (1824). 
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probable that he was in much the same frame of mind when he left three 
weeks before, especially in view of his embarrassed financial condition. 
If so, there was a fair probability that he left for the purpose of preventing 
the feared action by creditors—in short a hearsay step to prove a present 
state of mind as the basis for an inference as to a prior state of mind to 
prove the state of mind in issue. 


The reasoning of Chief Justice Best was along quite different lines: 


I am clear that they [the bankrupt’s letters] were admissible. The going abroad 
was of itself an equivocal act, and where the act is equivocal, we must get at the motive 
with which it was committed. In ninety-nine cases out of a hundred, this can only be 
got at by the declarations of the party himself It is clear that a party must not 
be enabled to avail himself of declarations made at a time long subsequent to the act 
in question. The declarations, in order to be admissible, must be made, or the letter 
written, at the time of the act in question; but it is sufficient if they are written at any 
time during the continuance of the act; the departing the realm is a continuing act, 
and the letters were written during its continuance. (Italics supplied.) 


Park, J., observed: 


It is impossible to tie down to time the rule as to the declarations: we must judge 
from all the circumstances of the case: we need not go to the length of saying, that a 
declaration made a month after the fact would of itself be admissible; but if, as in the 
present case, there are connecting circumstances, it may, even at that time, form a part 


of the whole res gestae. 


The courts doubtless were aware that a declaration or statement of in- 
tention, made at the very time of the act in question, had higher probative 
value to prove the intention than a similar statement where an appreciable 
amount of time intervened. Thus, if at the instant of tearing or burning 
his will, the testator should declare his intention to revoke it, or the debt- 
or, at the moment of starting on his trip across the channel, should declare 
his intention to avoid his creditors, the problem of proof would be extreme- 
ly simple. If the statement was accepted at its face value, as it naturally 
would be under those conditions, the intention was proved by a single 
step. Whereas a declaration of intention made some time before the act 
in question, even if accepted as representing the real intention at the time 
of speaking, necessarily involved a further step which was more doubtful, 
the inference or conclusion that the prior intention continued until the 
act was performed. Changed conditions or more deliberate reflection | 
might easily produce a change of intention. 

A testator in a moment of irritation might declare his intention to re- 
voke his will, and then change his mind over night. A debtor in a panic 
might determine to flee from his creditors, and then after taking stock of 


his affairs regain hope of meeting his obligations and abandon his hastily 
formed intention to escape. 
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Usually the degree of certainty to which a conclusion is proved de- 

creases with the number of steps involved. 

Further, an assertion of intention at the time of such an act had a cer- 
tain circumstantial guaranty of sincerity which is frequently lacking in 
declaration of a mental state made at other times. 

These considerations may have led to the notion that declarations 
which could be classed as a part of the res gestae were not hearsay. 

Today it would not be contended that an extra-judicial assertion used 
to prove the truth of what is expressly or impliedly asserted, ceases to be 
hearsay because it may have high probative value, though such value may 
furnish some reason for making an exception in its favor. 

A dying declaration, made under an unqualified belief that death is 
immediately impending, is none the less hearsay, though it may have the 
highest guaranty of sincerity. And so it is in a number of the other excep- 
tions to the hearsay rule, such as entries and statements against interest 
and entries in the regular course of business routine. 

By the middle of the century the notion that a declaration of a mental 
state was admissible only on some circumstantial theory because it was a 
part of the res gestae, i.e., an inseparable part of the act or conduct in ques- 
tion, seems to have been supplanted by the simple theory that declarations 
were good evidence of intention. 

In Whiteley v. King” in order to rebut the presumption of revocation 
of a missing will, declarations of the testator, expressing satisfaction with 
his will, had been offered and received. The objection to these declara- 
tions because they did not accompany any act was thus disposed of by 
Chief Justice Erle: 

The declarations of the testator are cogent evidence of his intentions. In this case 
his repeated declarations down to within a very few days of his death, were abundant 
evidence that the testator did not intend to cancel or destroy the will. .... If declara- 
tions are evidence of intention,—as the cases cited show they are,—there was abundant 


evidence to satisfy the jury here that the testator had no intention to cancel or revoke 
the will and codicil. 


Justice Byles still clung to the res gestae theory, observing: 


I see no reason why the declarations of the testator should not be admitted as part 
of his conduct, to show his intention as to the disposition of his property. (Italics sup- 
plied.) 


In the United States declarations to prove a mental state in issue were 
admitted on some vague res gestae theory, though the courts were some- 
times conscious that the evidence very closely resembled hearsay. 


= Whiteley v. King, 17 C.B. [N.S.] 756 (1864). 
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In one of the early cases’ an action had been brought for persuading the 
plaintiff’s servant to leave his employment. The defense was that the 
servant left for reasons of his own. 

For this purpose the defendant was permitted to prove that the day 
before his departure the servant made certain statements about his finan- 
cial difficulties and his fear of arrest, and of his desire to leave in order to 
see about his affairs. In approving the admission of this evidence, Upham, 
J., observed: 

The testimony of the witness to mere declarations of the servant could not certainly 
be evidence; for the servant himself should be produced,* and proof of his sayings 
would be rejected on the general rule respecting hearsay evidence. There are, how- 
ever, exceptions to the general rule. Where the declarations of an individual are so con- 
nected with his acts as to derive a degree of credit from such connection, independently 


of the declaration, the declarations become part of the transaction, and are admissible 
in evidence. 


Apparently the court did not think that the admission of such declara- 
tions constituted an exception to the hearsay rule, but rather that the ex- 
ceptional circumstantial guaranty took them out of the hearsay class. 

An important exception to the hearsay rule was thus evolved more or 
less unconsciously. In certain types of cases where the intention was 


doubtful, the courts felt the need for admitting such evidence and the ob- 
scurity of the res gestae phrase prevented them from perceiving a clear col- 
lision with the hearsay rule as then formulated. As already pointed out 

the dividing line between a circumstantial and a hearsay use of words id 
often blurred, and the step beyond this obscure boundary was taken in the 
dark. 

Where a mental state is in issue no serious criticism has been made of | 
this newly established exception. The thing had to be proved somehow, 
and other evidence was frequently lacking or inadequate. And, according 
to the general experience of the courts declarations of the state of mind, 
when made at, or near, the time of the act, were usually reliable. 

From declarations to prove a mental state in issue, the courts uncon- 
sciously took the next step which has recently given rise to so much dis- 


23 Hadley v. Carter, 8 N.H. 40 (1835). 


24In a modern case, Elmer v. Fessenden, 151 Mass. 359, 24 N.E. 208 (1890), involving a 
similar question, statements of departing employees had been admitted to prove their reasons 
for departure. On the point that they should have been called, Justice Holmes observed: “We 
can not follow the ruling at nisi prius in Tilk v. Parsons, 2 C. & P. 201, that the testimony of 
the persons concerned is the only evidence to prove their motives. We rather agree with Mr. 
Starkie, that such declarations, made with no apparent motive for misstatement, may be better 
evidence of the maker’s state of mind at the time, than the subsequent testimony of the same 
persons. 
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cussion—the admission of declarations to prove a mental state to prove a 
subsequent act. 

In one of the earliest cases,’* where the question was whether an inter- 
lineation in a will had been made before or after its execution, prior decla- 
rations of intention on the part of the testator to dispose of his property in 
accordance with the subsequent instrument as interlined were admitted to 
prove that the interlineation was probably made at the time of execution, 
as otherwise the will would not have corresponded to his declared inten- 
tion. 

Lord Campbell, after reviewing a number of cases where declarations of 
intention had been received to prove a state of mind in issue, sustained the 
admissibility on the following ground: 

Upon the whole, there being no authority adverse to the defendants, analogous 


cases being in their favor, and the admission of the contested evidence appearing to 
us to be conducive to truth and justice, we are of opinion that it was rightly admitted. 


This development was almost inevitable. After it had once been estab- 
lished that declarations were admissible to prove the intention of the 
declarant, when involved in the issue, it was only natural to use them 
wherever intention was the proper subject of proof, though not an ulti- 
mate” fact. 

The necessity of proving a mental state in issue doubtless influenced the 
courts to relax the hearsay rule under the cover of the “‘res gestae’’ phrase 
so as to admit declarations because frequently they were the only available 
means of proving it. When the process became familiar this unstressed 
and never clearly formulated reason was forgotten, and the courts began 
to invoke the broad generalization that declarations were good evidence 
to prove a mental state. 


2s Doe d. Shallcross v. Palmer, 16 Q.B. 747 (1851). 


# An illustration of this appears in the famous case of Sugden v. Lord St. Leonards, 1 Prob. 
Div. 154 (1876). The case involved difficulties in proving the contents of a missing will. The 
direct evidence was furnished by an interested legatee. Corroboration was highly desirable. 
For this purpose declarations of the testator as to his intentions in respect to the disposition of 
his property were admitted. Lord Justice Mellish observed: ‘Wherever it is material to prove 
the state of a person’s mind, or what was passing in it, and what were his intentions, there you 
may prove what he said, because that is the only means by which you can find out what his in- 
tentions were. When a doubt is thrown on the correctness of evidence which has been given 
as to the contents of a will, the declarations of the testator as to what he intended to put in his 
will, made either contemporaneously with, or prior to the execution of his will, are obviously 
evidence which may corroborate other testimony as to what is contained in the will. But, to 
my mind, they do not of themselves prove what were the contents of the will, they only corro- 
borate the other evidence which has been given of the contents, because it is more probable 
that the testator has than that he has not made a particular devise, or a particular bequest, 
when he has told a person previously that he intended to make it, inasmuch as it shews that he 
had it in his mind to make such a will at the time he made that declaration. But a declaration 
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The same sort of development had taken place in some of the other ex- 
ceptions to the hearsay rule. 

Doubtless necessity was the basis for the admission of reputation to 
prove the location of a public boundary when that was in issue, since it 
antedated the memory of living witnesses. Yet in later times reputation 
was admitted to prove the location of a public boundary to prove the loca- 
tion of a private”? boundary which coincided with it. 

The difficulty of tracing relationship back for any considerable length 
of time is doubtless the reason for the exception admitting family hearsay 
to prove birth, marriage, and death in pedigree cases, but in the United 
States such hearsay is now commonly admitted to prove that class of facts, 
though pedigree is not an issue.”* 

In the United States, the step from declarations to prove a state of 
mind in issue to declarations to prove a state of mind to prove an act, was 
probably influenced by the broad statement in Greenleaf’? that, 

Wherever the bodily or mental feelings of an individual are material* to be proved, 
the usual expressions of such feelings, made at the time in question, are original evi- 
dence. If they were the natural language of the affection, whether of body or mind, 
they furnish satisfactory evidence, and often the only proof of its existence. 

According to this passage, expressions of a mental state are character- 
ized as original evidence, i.e., mot second hand, and the necessity for using 
this somewhat questionable source of information is the frequent lack of 
other proof of such mental state, rather than the necessity of proving the 
mental state in question because involved in the issue. 

Even if it were possible in the present state of the digests, no useful pur- 


after he has made his will, of what the contents of the will are, is not a statement of anything 
which is passing in his mind at the time; it is simply a statement of a fact within his knowledge, 
and therefore you can not admit it unless you can bring it within some of the exceptions to the 
general rule, that hearsay evidence is not admissible to prove a fact which is stated in the decla- 
ration. It does not come within any of the rules which have been hitherto established.’’ A 
majority of the judges of the Court of Appeal not only sustained the admission of the prior 
declarations of intention, but also the post testamentary declarations of the contents, thus 
starting another exception to the hearsay rule in the case of lost wills. 

This latter phase of the St. Leonard’s case and its effect in the United States is beyond the 
scope of this paper. Some comments on that subject appear in a note by the present writer in 
1g Ill. L. Rev. 577 (1925) on the Admissibility of Statements by a Testator That He Had 
Revoked His Will. 

27 Thomas v. Jenkins, 6 Ad. & Ell. 525 (1837). 

28 In re Hurlburt’s Estate, 68 Vt. 366, 35 Atl. 462 (1896). 

29 1 Greenleaf, Evidence (2d ed. 1844), § 102. 

3° The author may have used “material” in the sense of /egally material, i.e., in issue, but 
if so, this limitation was not noticed by the profession. Greenleaf’s treatment of hearsay makes 
it extremely unlikely that he had in mind any distinction between evidence to prove a fact in 
issue, and evidence to prove a fact relevant to a fact in issue. 
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pose would be served by attempting to collect all of the earlier American 
cases in which declarations of intention were admitted to prove subse- 
quent conduct. 

In nearly all of them which have come to the writer’s attention, the 
magic phrase “‘res gestae’ solved the difficulty without the trouble of dis- 
cussion. There are a few early cases* where the declarations by the vic- 
tim of a crime were admitted to prove his subsequent conduct. 

A fairly early Pennsylvania case* sanctioning the use of declarations 
of intention to prove an act is unique in that the court rejected the res 
gestae theory and sustained the admission of the evidence because of its 
corroborative value, on much the same reasoning as that employed by 
Lord Justice Mellish in the later case of Sugden v. St. Leonards.** 

In the former case the action was against the master for the acts of his 
agent and servant in cutting a dam whereby the plaintiff’s logs had been 
washed away. The direct proof to identify the persons who cut the dam 
left that matter in considerable doubt. The court admitted proof of prior 
declarations by the agent of his intention to cut the dam in order to float 
out some logs belonging to the defendant. 

Sharswood, J., thus sustained the admission of the evidence: 


It was objected to on the ground that such declaration of the agent was no part of 
the res gestae, and, therefore, upon the familiar and well-settled rule of evidence, not 
admissible against his principal. But clearly this rule has no application. The declara- 
tion was offered not as in itself affecting the principal, but in corroboration of the other 
testimony in the cause that McDougall and Charles Grinnell, his workman, were seen 
to go to the mill together—that Grinnell soon after was observed on the dam with an 
axe and that he appeared to be chopping something. Now, when the question is 
whether a person has done a particular thing, and some evidence of it has been given, 
it is surely competent to show in corroboration that he had avowed his purpose before- 
hand. 


#* State v. Howard, 32 Vt. 380 (1859), admitting the declarations by the deceased victim of 
an abortion of her intention to have an abortion performed; State v. Vincent, 24 Ia. 570 (1868), 
admitting the declarations of the murdered man as to where he intended to go. Hunter v. 
State, 40 N. J. L. 495 (1878), admitting declarations by the deceased of his intention to go to 
a certain place with defendant. Several recent cases involve similar situations: Comm. v. 
Marshall, 287 Pa. 512, 135 Atl. 301 (1926), statement by the victim of her intention to go to 
the defendant’s office; State v. Mayer, 154 Wash. 667, 283 Pac. 195 (1929), statement by the 
victim of his intention to return; State v. White, 52 Nev. 235, 285 Pac. 503 (1930), statement 
by the victim of his intention to go to see the defendant; State v. Lang, 108 N. J. L. 98, 164 
Atl. 864 (1931), statement by the victim of his intention to go to a certain place with the de- 
fendant; State v. Journey, 115 Conn. 344, 161 Atl. 515 (1932), statements by the victim of his 
intention to go to work at the defendant’s place. But see Mills v. Comm. 240 Ky. 350, 42 S.W. 
(2d) 505 (1931), excluding statement by victim of his intention to go to work with defendant. 

# Dodge v. Bache, 57 Pa. 421 (1868). 

38 See quotation, note 26, supra. 
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Probably the most frequent use of declarations of intention to prove 
subsequent conduct occurred in homicide cases where uncommunicated 
threats by the deceased were admitted on the issue of self-defense to prove 


the deceased the probable aggressor. In an early Illinois case*’ the court 
reasoned thus: 


This evidence [of threats] the court ruled out, and an exception was taken. In this 
the court unquestionably erred, although they may never have come to the knowledge 
of the defendant till after the homicide was committed. If the deceased had made 
threats against the defendant, it would be a reasonable inference that he sought him 
for the purpose of executing those threats, and thus they would serve to characterize 
his conduct toward the prisoner at the time of their meeting, and of the affray. 


Similar rulings followed in a number of the states,*4 though it is doubt- 
ful whether the courts realized that they were using hearsay, because of 
the confusion created by the res gestae phrase ;*5 and Greenleaf’s statement 
that declarations of a mental state were original evidence. 

Messrs. Hutchins and Slesinger warn us on psychological grounds that 
threats to assault or kill, etc., are frequently very weak evidence of an in- 
tention to do so. Or, as they prefer to put it, the correlation between 
threats and the threatened action is not high, because the speaker may 
have been merely giving vent to momentary resentment or wounded feel- 
ings. The courts have apparently been aware of this weakness, and in the 
case of uncommunicated threats by the deceased, have usually required a 
substantial independent showing of aggression as a basis for this corrob- 
orative evidence. 

The question of uncommunicated threats to prove the deceased the ag- 
gressor came before the Supreme Court of the United States in the Wig- 
gins case.** Without any particular discussion, the court held them ad- 
missible for this purpose on the authority of a number of cases in the 
State courts, and a statement from Wharton that threats by the deceased 
were relevant to show that he was seeking the defendant’s life. Mr. Jus- 
tice Clifford dissented on the ground that there was not sufficient evidence 
of self-defense. The hearsay problem was not discussed. The question of 
relevancy would seem to be obvious. 


33 Campbell v. People, 16 Ill. 17 (1854). 


34 People v. Arnold, 15 Cal. 476 (1860); Stokes v. People, 53 N.Y. 164 (1873); State v. 
Elkins, 63 Mo. 159 (1876); Roberts v. State, 68 Ala. 156 (1880); Roberson v. State, 217 Ala. 
696, 117 So. 412 (1928). The later cases are collected in 1 Wigmore, Evidence (2d ed. 1923), 
346, § 111. 

38 For this sort of confusion see State v. Sloan, 47 Mo. 604 (1871). 


3% Wiggins v. People of Utah, 93 U.S. 465 (1876). 





408 THE UNIVERSITY OF CHICAGO LAW REVIEW 


The judicial psychology is that expounded by Chief Justice Andrews in 
a later Connecticut case.*7 

The declaration of a party that he intends** to do a certain act, or pursue a certain 
course of conduct, is always admissible when the issue is whether or not the party 
making the declaration did the act or followed the course of conduct, because the decla- 
ration proves that those feelings exist which prompt the act or the conduct. 


- 


Threats of suicide to prove suicide rather than murder encountered 
more difficulty. Perhaps the courts were dimly conscious of the general 
unreliability of threats of suicide. Many persons threaten suicide, and 
comparatively few carry the threat into execution. At any rate, the 
courts clearly perceived that they were asked to admit hearsay, and the 
analogy of uncommunicated threats by the deceased to kill the defendant 
was apparently not thought of or suggested. 

The first case*® belonging to this general class to come before the Su- 
preme Judicial Court of Massachusetts was an abortion case resulting in 
death. The defendant claimed that the deceased herself caused the abor- 
tion, and offered proof of her statements of her intention so to do. 

In sustaining the exclusion of this evidence the court observed: 

The fact that the purposes and intentions of the deceased would be, if known, a 
material aid in coming to a correct conclusion, does not permit such purposes and in- 


tentions to be found upon incompetent evidence Perhaps in this may be found 
a satisfactory test of the competency of the testimony. If the government had called 


Hughes, and offered to prove by her that the deceased had told her in June that she 
was pregnant by the defendant, and he had agreed to perform the operation, would it 
be contended that the fact thus offered to be established could be proved by that evi- 
dence? There is no claim that the evidence is admissible under any other® specific 
exception to the rule excluding hearsay. 


37 Mills v. Lumber Co., 63 Conn. 103, 26 Atl. 689 (1893). 


38 Apparently the courts use the term “‘intention’’ in the sense of a mental choice between 
possible alternative courses of conduct. For the present purpose it is not important to specu- 
late as to whether volition enters into the choice, or whether it results mechanically from some 
balance of behavior patterns. 

Professor Chafee speaks of intention as dynamic, which seems to suggest that he thought of 
it as an impelling factor in the subsequent conduct. This gets us into unprofitable speculation. 
A intended to visit his dentist and carried out his intention. He also intended to go on a fishing 
trip, and did so. It may be doubted whether his intention in either case had much, if any, in- 
fluence in bringing about his subsequent acts. Very likely something antecedent was the 
stimulus that produced both the intention and the intended acts. We may agree that until the 
intention is formed, action is not likely, and when the choice is made, corresponding action 
usually follows. For our purpose, the important thing is the correlation, whether we know the 
cause of it or not, between the intention and the subsequent conduct, and the correlation be- 
tween the intention and words asserting it. 


39 Comm. v. Felch, 132 Mass. 22 (1882). The English Court of Appeal reached the same re- 
sult on a similar state of facts, Rex v. Thompson, [1912] 3 K.B.D. 19. 

4° In the omitted passage the court had discussed the exception admitting declarations to 
prove pedigree, though its bearing on the case is beyond conjecture. 
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The court apparently saw no distinction between a statement of a 
present intention to prove an act and a statement of a past objective event 
to prove such event. Whether the same rule of admissibility or exclusion 
should be applied to both varieties of statements will be discussed later. 

The ruling in the Felch case was for a time followed in a number of 
suicide* cases. It was later repudiated in Massachusetts and Missouri,” 
and such threats are now usually admitted. 

Threats by a third person to commit the crime to prove him guilty 
rather than the defendant are less favored,‘* though it is difficult to see 
any substantial distinction. Under substantially similar conditions the 
intention of X to kill Y has the same probative value to prove his probable 
conduct, whether X happens to be killed, as in the self-defense cases, or 
whether Y is the person killed. 

The recent discussion of such problems has centered around the Hillmon 
case.** To most readers the facts of that case are familiar. The plaintiff 
sued on several life-insurance policies, alleging that Hillmon, the insured, 
had been accidentally killed at Crooked Creek, and his body there buried. 
The defendants claimed that a man named Walters was the person killed 
and that it was his body that was buried at Crooked Creek, and later ex- 
humed for identification. The evidence identifying the body was in sharp 
conflict. There was at least substantial proof that the body was that of 


Walters. The defendants offered two letters written from Wichita by 
Walters, shortly before his disappearance, one to his sister and one to his 
fiancée, stating that he was going on a trip to Colorado with Hillmon. 
These letters were excluded by the trial court. The Supreme Court re- 
versed this ruling. Mr. Justice Gray gave the following reasons for ad- 
mitting the letters in question: 


A man’s state of mind or feeling can only be manifested to others by countenance, 
attitude or gesture, or by sounds or words, spoken or written. The nature of the fact 

4* Siebert v. People, 143 Ill. 571, 32 N.E. 431 (1892); State v. Punshon, 124 Mo. 448, 27 
S.W. 1111 (1894). 

# Comm. v. Trefethen, 157 Mass. 180, 31 N.E. 961 (1892); State v. Ilgenfritz, 263 Mo. 615, 
173 S.W. 1041 (1915). 

43 Bowie v. State, 49 S.W. (2d) 1049 (Ark. 1932). State v. Prytle, 191 N.C. 698, 132 S.E. 
785 (1928); Comm. v. Santos, 275 Pa. 515,119 Atl. 596 (1923), and cases therein cited. The cases 
in Illinois are in hopeless confusion; see the discussion of the suicide cases in Greenacre v. Filby, 
276 Ill. 294, 114 N.E. 536 (1916), in which the court approved the rejection of declarations by 
a deceased person of his intention to go to see his parents, because they were made several 
hours before leaving and therefore were not a part of the res gestae. 

44 Arnold v. State, 179 Ark. 1066, 20 S.W. (2d) 189 (1929). The cases involving threats by 
a third person are collected in 1 Wigmore, Evidence (2d ed. 1923), § 140. 

4s Mutual Life Ins. Co. v. Hillmon, 145 U.S. 285, 12 Sup. Ct. 909, 36 L. Ed. 706 (1892). 
For an elaborate statement of this case, see Maguire, The Hillmon Case—Thirty-Three 
Years After, 38 Harv. L. Rev. 709 (1925). 





410 THE UNIVERSITY OF CHICAGO LAW REVIEW 


to be proved is the same, and the evidence of its proper tokens is equally competent to 
prove it, whether expressed by aspect or conduct, by voice or pen. When the intention 
to be proved is important only as qualifying an act, its connection with that act must 
be shown in order to warrant the admission of declarations of intention. But whenever 

) the intention is of itself a distinct and material fact in a chain of circumstances, it may 
be proved by contemporaneous oral or written declarations of the party. 

The existence of a particular intention in a certain person at a certain time being a 
material fact to be proved, evidence that he expressed that intention at that time is as 
direct evidence of the fact, as his own testimony that he then had that intention would 
be... . and while he is still alive, his own memory*® of his state of mind at a former 
time is no more likely to be clear and true than a bystander’s recollection of what he 
then said, and is less trustworthy than letters written by him at the very time and 
under circumstances precluding a suspicion of misrepresentation. 

The letters in question were competent, not as narratives of facts communicated to 
the writer by others, nor yet as proof that he actually went away from Wichita, but as 
evidence that, shortly before the time when other evidence tended to show that he 
went away, he had the intention of going, and of going with Hillmon, which made it 
more probable both that he did go and that he went with Hillmon, than if there had 
been no proof of such intention. 


The opinion cites a considerable number of cases, all but two*’ of which 
involved the use of declarations to prove a state of mind in issue. If coun- 
sel for the insurance company had been more resourceful they might have 
cited quite an array of cases furnishing strong analogies, particularly the 


cases of uncommunicated threats to increase the probability that the de- 
ceased was the aggressor. The Supreme Court only two years before had 
considered the case of threats by a third person** and apparently thought 
the evidence admissible, though the point was left undecided. 

The Dodge v. Bache case*? decided by an eminent judge of the Supreme 
Court of Pennsylvania was very much in point. Apparently the court was 
strongly inclined in favor of the evidence and thought that the cases actu- 
ally cited furnished ample justification in point of authority for its admis- 
sion. While the precise state of facts presented in the Hillmon case was 
new, the admission of declarations of intention to prove or corroborate 
other proof of an act clearly was not a novelty in the United States in 
1892. 

This is obviously a paraphrase of the statement by Justice Holmes in Elmer v. Fessenden, 
later cited in the opinion. For the original statement by Justice Holmes, see note 24, supra. 


47 Sugden v. St. Leonards, 1 Prob. Div. 154 (1876) (see note 26, supra) and Hunter v. 
State, 40 N.J.L. 495 (1878). In the Hunter case the court approved the admission of state- 
ments by the victim of a murder of his intention to go to another town with the defendant, 
presumably to prove that he was with the defendant when killed. The report is not clear on 
this point. For the recent cases on this point, see note 31, supra. 


48 Alexander v. United States, 138 U.S. 353, 11 Sup. Ct. 350, 34 L. Ed. 954 (1891). 
49 Dodge v. Bache, 57 Pa. 421 (1868). 
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Nine years later the same court, without noticing the Hillmon case and 
without dissent by Justice Gray, disposed of another dramatic case°° in- 
volving declarations by a testator to prove his intention to prove that his 
signature to a will which did not correspond with such intention was prob- 
ably forged, on grounds which would have equally excluded the declara- 
tions of intention in the Hillmon case. The declarations to prove intention 
in the Throckmorton case were of too little value’ to be worth considering 
and might well have been held inadmissible on that ground, but Mr. Jus- 
tice Peckham placed the exclusion on much broader reasons: 

After much reflection upon the subject, we are inclined to the opinion that not only 
is the weight of authority with the cases* which exclude the evidence both before and 
after the execution, but the principles upon which our law of evidence is founded neces- 
sitate that exclusion. The declarations are purely hearsay, being merely unsworn dec- 
larations, and when no part of the res gesiae are not within any of the recognized ex- 
ceptions admitting evidence of that kind But if the matter in issue be not the 
mental capacity of the deceased, then such unsworn declarations, as indicative of the 


state of his affections, are no more admissible than would be his unsworn declarations 
as to any other fact. 


In the Hillmon case the court approved declarations of intention to 
prove intention to increase the probability that such intention was car- 
ried out. In the Throckmorton case the same court disapproved declara- 
tions of intention to prove intention to decrease the probability that a 
contrary intention was carried out. In both cases the declarant was un- 
available, so that the conflict is reduced to its simplest form. 

The first question then is whether an exception to the hearsay rule 
can be justified in favor of declarations of intentions to prove the probable 
performance of the act intended. It must be assumed, of course, that 
under the circumstances in any given case, the intention, if proved by 
competent evidence, would fairly warrant an inference that the intended 
act was done. If the intention would not sustain that inference, no prob- 
lem would arise as to the means of proving intention. In that event any 
and all proof of intention would be excluded as irrelevant. 

If we accept the view that the hearsay rule should and does exclude 
declarations of intention to prove that the testator did, or did not, sign the 

5° Throckmorton v. Holt, 180 U.S. 552, 21 Sup. Ct. 474, 45 L. Ed. 663 (1901). 


s-® It appears from the report of the case in the Court of Appeals of the District of Columbia, 
12 D.C. App. 552 (1898), that the statements of the testator were of a very general character 
and remote in time from the date of the alleged forged will. 


5! In State v. Ready, 78 N.J.L. 599, 75 Atl. 564 (1910), the court reviewed the cases cited in 
Mr. Justice Peckham’s opinion and noted that most of them were not in point. In the Ready 
case, which was a prosecution for the forgery of a will, the court held that declarations by the 


testator of his intention to dispose of his property in a certain way should have been admitted 
to rebut the charge. See also Atherton v. Gaslin, 194 Ky. 460, 239 S.W. 771 (1922). 
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contested will, in a case where circumstantial evidence of intention would 
be received, consistency would force us to exclude Walters’ letters stating 
his intention to go to Crooked Creek, though we would have no hesitation 
in admitting a letter from the insured to Walters requesting him to meet 
him there, on the theory that such a letter would probably produce an 
intention on Walters’ part to go as requested. 

In a missing will case, where the other evidence left it doubtful whether 
the instrument was destroyed by the testator or suppressed by a third 
person, we would be forced to exclude the testator’s declarations of inten- 
tion to revoke, or his expressions of satisfaction with his will. The Throck- 
morton case was a will case and is therefore inconsistent with a special ex- 
ception in that field. 

In the homicide cases where the other evidence left it doubtful whether 
the defendant or the deceased was the aggressor, we would exclude un- 
communicated threats. Likewise in the homicide cases, where the con- 
tention was that the deceased killed himself, we would exclude threats of 
suicide. In all of these cases the objection would be the same, the use of 
hearsay to prove an intermediate probandum. 

We know, however, as a matter of fact, that in all of the cases put the 
great majority of the courts for the last fifty years have been admitting 
declarations of intention. Consciously or unconsciously, an exception has 
been established for hearsay proof of intention in these constantly recur- 
ring situations. The Supreme Court of the United States may conceivably 
continue to exclude a testator’s statement of his intention when not in 
issue, but it is extremely unlikely to reverse its ruling on uncommunicated 
threats. The Supreme Court of Illinois may continue to reject threats of 
suicide, but it is too firmly committed to the admission of a testator’s 
statements of intention to change its rule in that particular, or to exclude 
uncommunicated threats by the deceased in cases involving self-defense. 
The Court of Appeals of New York may continue to follow Throckmorton 
v. Holt in cases of missing wills,” but is not likely to reverse itself and ex- 
clude uncommunicated threats by the deceased on the issue of self-defense 
in homicide cases, or threats of suicide where the issue is murder or suicide. 

{| Thus the rules of evidence in this field are full of inconsistencies. Every 
court admits declarations of intention to prove conduct in some cases and 
excludes them in others where they would be freely received by its neigh- 
bors, without any apparent reason for the distinction. It is too late to 
quarrel with these specific exceptions because they are thoroughly estab- 
lished by precedent. If they cannot be rationally justified, we may be 


5S In re Staiger’s Will, 243 N.Y. 468, 154 N.E. 312 (1926), commented on in 21 Ill. L. Rev. 
821. 





STATES OF MIND AND THE HEARSAY RULE 413 


forced to accept them as accidental anomalies, and consistently oppose 
any extension. On the other hand, if these exceptions really rest on a 
sound basis, the rule should be extended to cover any case where similar 
conditions are present, i.e.: 

(a) When, in connection with other evidence, proof of intention furnishes a 
reasonable*’ basis for an inference that the intended action was carried 
out, or attempted to be carried out. This is merely saying that intention 
must have fair probative value to justify proof of it at all. 

(b) When the declarations of intention furnish reasonably reliable evidence 
of the intention to be proved. According to the experience of the courts, 
an assertion of intention is thought to be reliable when it appears to be 
natural and spontaneous with no motive under the circumstances to de- 
ceive. 

Since no question of memory is involved, the only danger is that of 
conscious or unconscious misstatement. 

General experience seems to confirm the view that men rarely con- 
sciously misstate their intentions without some motive or reason,*4 and 
hence if we cannot discover any motive, that danger is considerably de- 
creased. Unconscious’ misstatement may undoubtedly occur, as in 
threats of violence or threats of suicide. If it is safe to receive such decla- 
rations, there is little cause to distrust such a declaration as that involved 
in the Hillmon case. 

In the final analysis, any justification of a general exception in favor of 
declarations of intention to prove subsequent conduct must rest on a 
value judgment as to the positive advantage from the use of the evidence 
as compared with the dangers which a rule of exclusion would eliminate. 

The obvious dangers of hearsay in general are these: (a) lack of per-/ 

53 Intention alone is frequently an inadequate basis for a conclusion that the intended act 
was done, because there may be too many chances of accidental frustration. These possibil- 
ities, of course, vary very greatly according to the nature of the action intended and the steps 
necessary to its accomplishment. When I leave my house at 8:30 in the morning for a ten 
minute walk to the Law School to meet a nine o’clock class, the probability of accomplishment 
is high. If my neighbor leaves at the same time to keep an appointment in the Loop, the 
chances are somewhat less because of traffic conditions. It is easy to think of cases where the 
chances of accomplishment decrease to the vanishing point. The time element is also impor- 
tant because the intention may not continue. In the case of threats by defendant the courts 


have not always appreciated this objection, State v. Wright, 141 Mo. 333, 42 S.W. 934 (1899). 
But see State v. Wilson, 250 Mo. 323, 157 S.W. 313 (1913). 


54 If the office boy announces his intention of attending the ball game on Sunday, the danger 
of misstatement is rather negligible. If he requests a day off to attend the funeral of a relative 
we might be suspicious. 


ss Hutchins and Slesinger, State of Mind to Prove an Act, 38 Yale L. Jour., 283, loc. 296 
(1929). 
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, sonal® knowledge by the declarant; (b) intentional’? misstatement by the 

declarant; (c) misleading statements because partial or incomplete;s* (d) 

‘ unintentional misstatement from imperfect perception, or faulty memory. 
All of these dangers are real and substantial in most cases, and seem to 
justify a very general rejection of hearsay, though undoubtedly in some 
instances we thereby lose some valuable and much needed evidence. As 
between the general exclusion and the general admission of hearsay, the 
advantage seems clearly in favor of exclusion, especially when the evidence 
is to be dealt with by an untrained body of laymen in the hurry and stress 
of a trial. 

Complete exclusion of hearsay would result in too great hardship in too 
many cases. As a compromise there are numerous exceptions in favor of 
fairly well-defined classes of hearsay. In nearly all of these exceptions 
there is, or is commonly thought to be, a real need for a relaxation of the 
rule because of the unavailability of the witness, or the difficulty of prov- 
ing certain classes of matters by other means, and in such cases the hear- 
say admitted is, or is commonly thought to be, more reliable or less sub- 
ject to the dangers of hearsay in general. Courts impressed with the 
soundness of the exclusion have not been inclined to create new exceptions 
because of analogies, but most of the exceptions have certainly been ex- 
panded in modern times. This is strikingly illustrated by the increasing 
use of the testator’s statements about his will. 

In the case of declarations to prove a mental state the dangers of hear- 
say are reduced to the minimum. There is no danger of lack of personal 
knowledge, or of faulty perception, or of failing memory, if we agree that a 
man is conscious of his own states of mind. The only danger is that of mis- 
statement, which is greatly reduced by the apparent absence of motive to 

_ deceive. In short, because of the uncertainty and inadequacy of purely 
circumstantial evidence in a large number of cases, declarations of inten- 
tion constitute the “best evidence that the nature of the case will admit.”’ 

True, we do not have the same need of proving intention to prove an 
act as we do where intention is in issue, but nevertheless there is a real 
need of proving intention because of its circumstantial value in otherwise 
doubtful cases. In such cases as the Hillmon case or State v. Journey,” 

% Persons frequently make positive assertions on the basis of what they have been told or 
read or merely surmised, without any indication of this in the statement itself. This is familiar 
to everyone who has had occasion to interview witnesses or clients. Cross-examination fur- 
nishes the most effective protection against worthless statements of this sort. 

5? Cross-examination furnishes more or less protection here according to circumstances. 

58 This is illustrated by the ancient story of the watchman at the crossing who told of wav- 


ing his lantern at the approaching traveler but failed to add that the light had gone out. The 
need for cross-examination is obvious. 


59 State v. Journey, 115 Conn. 344, 161 Atl. 515 (1932). 
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or Comm. v. Trefethen’™ this sort of evidence of intention is preferable to no 
evidence on that subject at all. But the need is not confined to these par- 
ticular instances. 

Professor Maguire suggests several possible stopping points in the ex- 
pansion of a general rule for the admission of declarations of intention to 
prove an act. However it is doubtful whether he has kept the circumstan- 
tial evidence problem and the hearsay problem as distinct as possibly they 
should be. 

If, in a given case, intention has too remote a bearing on the issue, any 
kind of evidence to prove intention should be rejected for that reason. If, | 
for example, Walters’ intention to go west with Hillmon had no substan- 
tial value to increase the probability that he did so, because of the possi- 
bility that Hillmon might not permit him, then the problem of how to 
prove such intention would not arise. The possibility of Hillmon’s re- 
fusal, of course, reduced to some extent the probability that Walters suc- 
ceeded in carrying out his intention. If one does not agree with Mr. Jus- 
tice Gray that, in spite of this possibility, proof of his intention made it 
more probable that he went with Hillmon, and it must be remembered 
that there was other evidence that Walters did succeed, it only indicates 
that there was room for a difference of opinion on a question of fact. 

Wherever it is agreed that a given intention is proper to be proved, be- 


cause substantially aiding in the determination of the ultimate question, 
declarations of intention are just as reliable proof of it, as similar declara- 


tions where the intention proved by them bears more directly on the 
issue. 


Any other rule would lead to endless difficulties in application. 

In most of the hearsay exceptions the admissibility of the statement 
depends on the unavailability of the declarant. | 

Should the same limitation be applied in the case of declarations to 
prove intention or other mental states? Where a state of mind is in issue, 
the accepted doctrine seems to be that the declarant need not be unavail- 
able in order to admit proof of his declarations, on the theory that his con- 
temporaneous statements when made under conditions which are free 
from suspicion, are more likely to correspond with his real state of mind 
than his subsequent testimony,’ which may be unreliable because of 

s# Comm. v. Trefethen, 157 Mass. 180, 31 N.E. 961 (1892). 


6 Hadley v. Carter, 8 N.H. 40 (1835); Elmer v. Fessenden, 151 Mass. 359, 24 N.E. 208 
(1890). The same rule is generally applied where the declarations of an injured person are used 
to prove pain, Kennard v. Burton, 25 Me. 39 (1845); Northern Pac. Ry. Co. v. Urlin, 158 U.S. 
271, 15 Sup. Ct. 840, 39 L. Ed. 977 (1894); Board of Comm. v. Legett, 115 Ind. 544, 18 N.E. 
53 (1888). Contra, Roche v. Brooklyn Ry. Co., 105 N.Y. 294, 11 N.E. 630 (1887), except where 
the exclamation is inarticulate or apparently involuntary. 
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\ faulty memory or later bias. This seems fairly sound, if we can be sure 
that the declarations are correctly reported. In the bankruptcy case“ al- 
ready referred to, the bankrupt’s letter asserting his fears of hostile action 
by his creditors seems more satisfactory evidence that he had that state 
of mind at that time than his subsequent testimony to the same effect, 
when he may have realized that it was to his interest to go through bank- 
ruptcy and thus get rid of his liabilities. 

If the declarations must be proved by someone who heard them, there 
seems to be little choice. The witness’ memory of the words may be faulty. 
The declarant’s memory of his prior state of mind may be equally defec- 
tive. Cross-examination is not very effective in either case. 

In the cases involving a mental state in issue the relaxation of the 
usual requirement that the declarant be unavailable is not very important 
because in the great majority of cases the declarant is actually unavail- 
able® by reason of death or incompetency as a witness, or is biased by 
interest. 

If the same rule is carried over into the cases of intention to prove an 
act, and there is a certain advantage in uniformity, no serious danger is 
likely to arise. In the great majority of the cases the declarant will be un- 
available. If available, he will usually be called to prove the act instead of 
his intention to do it. In cases where it is sought to prove that a third per- 
son committed a crime, or a tort as in Dodge v. Bache, even if he were 
available as a witness, it would usually be worse than useless to call him 
for any purpose. 

If he denied the act, the prevailing rule against impeaching® one’s own 
witness would seem to preclude discrediting him by proof of his declara- 
tion of intention. 

Even where the declarant is called as a witness to prove his act, it may 
become important to corroborate his testimony by proof of his prior decla- 
rations of intention. For example, a party to the suit may testify that he 
did a certain act, but his present interest, or other evidence, leaves the 

& Rawson v. Haigh, 2 Bing. 99 (1824). At this time the bankrupt would have been incom- 
petent as a witness because of his supposed interest to support his bankruptcy. 


® In Elmer v. Fessenden, 151 Mass. 359, 24 N.E. 208 (1890) it was doubtless possible to 
call the former employers to prove why they left, though it might have been inconvenient to 
do so. 

In the cases involving pain, the declarant is usually available, but would certainly be biased 
because of interest. 


63 People v. De Martini, 213 N.Y. 203, 107 N.E. 501 (1914); People v. Michaels, 335 IIl., 
590, 167 N.E. 857 (1929). See Holtzoff, Impeachment by a Party of His Own Witness, 24 Col. 
L. Rev. 715 (1924). 
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matter doubtful. Here corroboration® by proof of prior declarations of 
intention may be desirable. Probably the main result of a requirement 
that the declarant be unavailable would be to exclude declarations of in- 
tention in a small number of cases where that kind of evidence is much 
needed for the purpose of corroboration. There are some other states of 
mind, such as fear or hate, which may, in a given case, fairly support an 
inference as to probable conduct, and when this is true the same means 
of proof should be available as in case of intention. 


It has been suggested that if a man’s statement of his then present in- 
tention is more satisfactory evidence of its existence than his subsequent 
testimony, then his statement of a present objective fact is by the same 
token more satisfactory than his subsequent testimony. For example, if a 
letter from X stating his intention to go to Crooked Creek is better evi- 
dence of such intention than his subsequent testimony that he so intended, 
his letter stating “I am in Crooked Creek today”’ is equally good evidence 
of that fact. This may be conceded, assuming the sincerity of the writer 
in both cases, and yet consistency does not force us to the same result. 
Awareness of present external conditions is doubtless a state of mind, and 
likewise a good circumstantial argument could be based on it. But we are 
practically certain that a jury would make a direct testimonial® use of it. 


6s This state of facts was suggested by the case of Dunham v. Cox, 81 Conn. 268 (1908). 
Though the court found it unnecessary to decide the point, there is a strong dictum in favor of 
this use of the declarations to corroborate the testimony of the declarant. See also State v. 
Young, 119 Mo. 495, 24 S.W. 1038 (1894) where it was held that defendant should have been 
permitted to prove his own prior declarations to show his innocent purpose in going to the 
place where the homicide occurred. Williams v. State, 112 Tex. Cr. 482, 17 S.W. (2d) 1057 
(1929), defendant’s prior statements that he was going to repair a car. 


s Hearsay, like testimony on the stand, furnishes direct proof of the proximate proposition 
sought to be established. This does not mean that there are no intervening steps of reasoning, 
but they are usually more or less unconscious. If a witness testifies that he perceived the hap- 
pening of event X, the intervening steps are, from the veracity of the witness to his sensation of 
perception, and from perception to the probable existence of the event perceived. If his extra- 
judicial statement that he perceived the happening of event Y is used for the same purpose the 
process is precisely the same. 

If declarations of intention are used to prove the intention asserted, the proximate proposi- 
tion that declarant then had such intention is thereby established, if the declarant is credible. 

If declarations of declarant’s present presence in C are used to prove such presence, that 
proposition is established in the same way. 

If the proximate proposition happens to be the ultimate proposition also, its probability is 
greater, other things being equal, than where it is established by a line of proof involving cir- 
cumstantial steps. Thus, the declarant’s assertion of his presence in X may furnish more satis- 
factory proof of that proposition, than the same declarant’s statement of his intention to prove 
his subsequent presence there. But there is no /egal preference in favor of direct proof, and no 
general relaxation of the hearsay rule because the evidence is direct. We may use either cir- 
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In all probability they would conclude that the writer was in Crooked 
Creek because he said so. 

If it is objected that that is precisely what they do in cases of declara- 
tions to prove intention, the answer is that no one except the speaker 
knows his intention, and hence in most cases, in order to prove it all, we 
are forced to use his statements. 

In general there is no such need to resort to direct hearsay to prove ob- 

) jective facts, though the need may exist in a particular case, or in certain 
types of cases. 

Where the need exists for certain types of cases as, for example, to 
prove the items of a book account, or relationship in pedigree cases, an 
exception has usually been recognized in favor of what has been thought 
to be fairly reliable hearsay. 

Where the need is peculiar to a given case, because of the accidental lack 
of other evidence, the courts in general have been unwilling to create new 
exceptions. This'is the price we must pay for the hearsay rule if it is to re- 
main workable at all. 

There may be some justification for the reluctance of the courts to ad- 
mit declarations to prove even present objective facts, because of the com- 
mon opinion that there is more danger of misstatement than in case of 
statements of subjective conditions. The writer cannot venture an opin- 
ion on the soundness of this theory. Perhaps the psychologists may some 
day be able to enlighten us on this point. 

There can be no doubt but that cross-examination is more effective 
when we are dealing with objective facts. 

If the mental state exception should be extended to cover declarations 
of the declarant’s awareness or perception of presently existing conditions, 
it would considerably enlarge the present exception for spontaneous state- 
ments, or “exclamations,”’ as Dean Wigmore prefers to call them. Ac- 
cording to the usually accepted theory, some exciting event in which the 
declarant is more or less involved, deprives him for the moment of all 
power of reflection and fabrication, and hence his statement of what he 
has just perceived is free of the danger of intentional misstatement. 

As Lord Holt put it in an early case, 


What the wife said immediate upon the hurt received, and before she had time to 
devise or contrive anything for her own advantage, might be given in evidence. 


cumstantial or direct proof, or both, so long as we do not collide with some specific rule of ex- 
clusion. We can not escape the hearsay prohibition on the ground that in the particular case 
hearsay has greater probative value than a line of circumstantial proof. 


® Thompson v. Trevanion, Skin. 402 (1694). 
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But the same shock or excitement which deprives the observer ef the 
ability to fabricate, is also likely to affect the accuracy of his perceptiui 
This has sometimes been pointed out by courts,’ and is discussed at 
length by Messrs. Hutchins and Slesinger.™ 

While this theory calls for an excited and almost hysterical declarant, 
there are respectable cases admitting statements of what was just per- 
ceived where the excitement apparently was not great. Thus, a state- 
ment of the declarant’s recognition of a passing stranger as the person pre 
viously seen in the commission of a crime has been held admissible.®® Pro- 
fessor Morgan has collected a number of cases” where the event was not 
calculated to produce any appreciable excitement on the part of the de- 
clarant observer. But in all of these cases the declaration was oral and in 
respect to an event then taking place in the presence” of the reporting 
witness, who could describe the conditions and thus enable us to judge 
whether the statement was the natural and spontaneous response to the 
external stimulus. 

A written statement is necessarily deliberate, and we are therefore 
normally forced to rely entirely on the credibility of the writer, with no 
guaranty of his veracity except the apparent absence of motive to deceive. 
This has never been thought sufficient except where the nature of the 


thing to be proved forces us to this extremity. If the statement, “I am in 
Crooked Creek,” had been made in the presence of witnesses, there would 
have been no occasion to use it to prove the presence there of the speaker, 
and no court would be inclined to stretch the “spontaneous exclamation” 
exception to the breaking point, without some real necessity. The absence 
of other evidence in a given case may create a need to use it in that case, 
but the logic of the Hillmon case does not open the door to its reception. 


67 The following charge to the jury was approved as a fair comment on the evidence in In- 
land Coasting Co. v. Tolson, 139 U.S. 551, 11 Sup. Ct. 653, 35 L. Ed. 270 (1891): “It may, at 
first, seem surprising that a man who himself wears the shoe should not be able to tell where 
it pinches; that a man who has his foot crushed should not necessarily know better than any 
other party where it was hurt, and how it was hurt; and yet it is not an uncommon thing for 
other men who saw the thing done, to be able to tell better than the man himself how the acci- 
dent happened. The shock and pain may have the effect of rendering the man quite incapable 
of telling just exactly how the thing took place.”’ In this instance the psychology of the judge 
seems to be in accord with that of the experts. 

6’ Hutchins and Slesinger, Spontaneous Exclamations, 28 Col. L. Rev. 432 (1928). 

69 Lander v. People, 104 Ill. 248 (1882). 

7° Morgan, A Suggested Classification of Utterances Admissible as Res Gestae, 31 Yale L. 
Jour. 229, loc. 237 (1922). 


™ The problem of a telephone message stating the whereabouts of the speaker does not seem 
to have arisen, but the courts exclude the speaker’s mere statement of his identity, State v. 
Berezuk, 55 S.W. (2d) 949 (Mo. 1932). 
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. 


The argument that, because hearsay is admissible to prove the mental 
state called intention for a purely circumstantial use in proving subse- 
quent conduct, therefore a statement of present objective facts, because 
it implies the mental state of awareness of them, is admissible to prove 
such facts, involves an obvious non sequitur. 

Mr. Seligman argues, if the writer correctly understands him, that if 
declarations of intention are admissible to prove the doing of the act in- 
tended, they are logically admissible to prove a past act. If Mr. Seligman 
simply means that present intention is sometimes logically relevant to 
prove past acts or events, everyone will agree with him. And also, if it 
is permissible to prove present intention as the basis for an inference as to 
past acts or events, then it should be provable in the same way and by the 
same means as in the cases where the inference is as to subsequent con- 
duct. 

As a mere matter of logic and experience, A’s declared intention to pay 
B asum of money on the first of the next month might naturally lead to 
the conclusion that A had previously incurred an obligation to B, because 
that accords in general with experience. 

In the Lloyd v. Powell-Duffryn Steam Coal Co. case,” some of the Law 
Lords apparently accepted this perfectly logical reasoning without perceiv- 
ing certain legal difficulties. The case arose under the English Workman’s 
Compensation Act, and involved the dependency and paternity of an 
illegitimate child born after the death of the alleged father. The intention 
of the deceased to marry the mother was logically relevant to both issues. 
At least one of the opinions sustained the admission of declarations by the 
deceased of his intention to marry the mother to prove that he was the 
father of her after-born illegitimate child. The obvious argument was that 
he would not have intended to marry a woman in that condition unless he 
believed that he was responsible for it. As a matter of experience the con- 
clusion as to paternity seems well enough founded. A very recent Ameri- 
can case’ seems to involve a similar use of a mental state and was decided 

” Lloyd v. Powell-Duffryn Steam Coal Co. [1914], A.C. 733. 

73 Shepard v. United States, 62 F. (2d) 683 (1933), certiorari granted May 209, 1933, 53 
Sup. Ct. 794. See also Lindsey v. Lindsey, 147 So. 425 (Ala. 1933), another inadequately con- 
sidered case, presenting the problem of declarations to prove intention and belief to prove the 
absence of a past act by the declarant. It was charged that D obtained $8,000.00 from the de- 
ceased, either by raising a check for $8.00 to that amount, or by undue influence. Declarations 
by the deceased after the date of the check were admitted to prove that he believed that he 
still had the fund and intended to divide it between his children. The supreme court of Ala- 
bama disposed of the objection by the following brief statement: 

“Declarations of the decedent, subsequent to the date of this check, indicative of his belief 


that he still had this fund in the bank, and that he wanted his children to share it alike, were 
properly admitted in evidence, both on the issue of forgery and that of undue influence. Such 
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without a clear appreciation of the problem. The defendant was tried on 
a charge of murdering his wife by poisoning. He had proved threats of 
suicide by the deceased. In rebuttal the government was permitted to 
prove statements by the deceased during her illness that her husband 
poisoned her, and this was sustained by the Court of Appeals on the 
ground that it rebutted the theory of suicide. It may be logically argued 
that she would not have believed that her husband poisoned her if she had 
voluntarily taken the poison with suicidal intent. 

However, the admissibility of evidence does not depend on logical 
relevancy alone. It must avoid various legal rules of exclusion. The 
precedents admitting declarations of intention to prove intention as an 
intermediate probandum get us past the first barrier, but a more serious 
objection may shut out all proof of intention for this purpose. If we could 
ignore the éertium quid and simply take into account the high correla- 
tion, according to experience, between the present intention and certain 
past facts or events, no difficulty would arise. 

But when dealing with the argument from present intention to past 
conduct or events, the courts generally refuse to permit us to take a short 
cut. They insist on premises something like these: “‘A would not intend 
to pay B unless he remembered or believed that he had previously incurred 


an obligation to him. If he remembered, or believed that such events hap- 
pened, they probably did.’’ Accordingly we are arguing from A’s recollec- 
tion or belief to the actual existence of the thing remembered or believed. 
The point here is not how recollection or belief may be proved, but the 
step from recollection to the thing recalled—from belief to the existence of 
the thing believed, and this involves a second collision with the hearsay 
rule,”4 or a principle’ closely related to it. In the Wright v. Tatham case, 


evidence was not subject to the hearsay rule, the only specific objection interposed.’’ (Italics 
supplied.) On the issue of undue influence the mental state of the deceased was involved, and 
by all the precedents his statements were admissible to prove impaired mind and memory. On 
the issue of forgery the argument is quite different, i.e., from his belief in the continued exist- 
ence of the fund to his lack of memory of the giving of the check, and if he did not remember it, 
he probably did not do it. 


74 Wright v. Doe d. Tatham, 7 Ad. & Ell. 313 (1837); Gresham Hotel Co. v. Manning, 1 C.L. 
(Irish) 125 (1867). Professor McCormick has collected a large number of the cases dealing with 
this problem. McCormick, The Borderland of Hearsay, 39 Yale L. Jour. 489 (1930). 


75 In all cases of testimonial evidence of past objective events, the witness may be thought 
of as stating, “‘I remember that I perceived X.’’ The proof of the actual happening of X rests 
on the propositions: If W remembered that he perceived X, it is probable that he did perceive, 
i.e., have the sensation of seeing or hearing, X. If he perceived X, it is probable that it hap- 
pened. The two sources of error, aside from intentional misstatement, are faulty memory and 
defective perception. The same statement out of court is obviously hearsay, if used to prove 
the same thing, and involves the same argument, and is accordingly generally excluded because, 
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Baron Park gives a number of illustrations” of opinion or belief, proved 
circumstantially, but rejected because of the hearsay rule. 

If we reject belief, when proved by strong circumstantial evidence of 
conduct, to prove the existence of the thing believed, because of the de- 
sirability of cross-examination to test the soundness of the belief, con- 
sistency rather requires us to reject belief for this purpose when proved 
by less satisfactory’? means. Professor Maguire has so thoroughly cov- 
ered this point that farther elaboration is useless. 

The doctrine of the Hillmon case sanctioned one collision with the hear- 
say rule as a starting point for a purely circumstantial argument as to the 
probable subsequent behavior of an individual who had an intention to do 
something. The suggested extension involves a second and more serious 
collision because the question of the declarant’s memory must be taken 
into account, or the unknown basis for his belief inferred from his state- 
ment. 

In the case of some past acts of the declarant which might naturally ac- 
count for his present intention, the danger of defective memory is slight. 
In the Powell case the declarant was not likely to be mistaken about his 
relations with the mother of the illegitimate child. But as to many past 
acts the memory of the declarant is as likely to be at fault as in regard to 
any other past facts. Everyone has had the experience of distinctly re- 


in the absence of cross-examination, we have no safeguard against the dangers of these errors, 
though there may be strong reasons to believe that there was no intentional misstatement. This 
is illustrated by the rule excluding dying declarations to prove matters antecedent to the 
final difficulty, State v. Draper, 65 Mo. 380 (1877). When the recollection or belief of the un- 
available witness is proved circumstantially, the subsequent steps in the argument are the 
same and involve the same sources of error for which we exclude verbal hearsay. Comm. v. 
Chickee, 186 N.E. 253 (Mass. 1933). 


% Wright v. Tatham, 7 Ad. & Ell. 313 (1837). Baron Parke puts the following hypothetical 
cases of evidence clearly inadmissible because of the hearsay rule: The payment by a third 
person of a bet on an event to prove that the event happened; the payment of a loss by another 
insurer to prove that the loss occurred; the act of a sea captain in embarking with his family on 
a vessel after examining it to prove that the vessel was seaworthy. 


77 Where recollection or belief is proved by conduct, the steps are these: testimonial proof 
of acts to prove inferentially the recollection or belief of the actor. Where recollection or belief 
is proved by intention more steps are necessary—testimonial proof of a declaration to prove 
intention to prove inferentially the recollection or belief of the declarant. The hearsay here 
is, of course, the same as in any other case of declarations to prove intention. This added step 
of hearsay makes the line of proof longer and weaker. 

It has been argued that the circumstantial step from present intention to past recollection 
minimizes the danger of intentional misstatement which inheres in all statements of past 
events, because the declarant would not think of trying to mislead us as to the past by a false 
statement of his present intention. Granting the probative value of intention to prove recol- 
lection, it does not prove that uncross-examined recollection is a desirable means of proving 
the existence of the thing remembered. 
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membering that he did something or omitted to do something, and after- 
wards has been convinced that he was mistaken. 

If the courts should sanction the inference from the recollection of the 
unsworn observer to the reality of the thing remembered, they would 
practically abolish the hearsay rule altogether, because the most positive 
assertion of a past fact or event, if really made on personal knowledge, 
amounts to a shorter way of saying “I remember that I perceived thus 
and so.”’ The state of mind called memory is thus proved by the state- 
ment of it. 

The recollection proves the perception, which in turn proves the ex- 
istence of the thing perceived. 

If statements of objective facts were limited to cases of deceased or other- 
wise unavailable declarants, it would amount to a judicial enactment of 
the Massachusetts statute.”* When account is taken of the ease with 
which oral declarations of deceased persons may be manufactured, the 
wisdom of such a radical innovation may be doubted. 

So long as we have trial by jury as at present conducted, there is little 
likelihood that the courts will be led to extreme” positions by any of the 
cases sanctioning the use of declarations of intention to prove subsequent 
conduct. On the contrary, most of the courts appear to be ultra-conserva- 
tive in restricting such evidence to the specific fact situations for which 
there is abundant precedent. 


78 “A declaration of a deceased person shall not be inadmissible as hearsay if the court finds 
that it was made in good faith before the commencement of the action and upon the personal 
knowledge of the declarant.’’ Mass. R. L. (1902) c. 175, § 66. 


79 Since this article was written, the Supreme Court has reviewed and reversed the Shepard 
case (note 73 supra), Shepard v. United States, 54 Sup. Ct. 22, 78 L. Ed. 6 (Nov. 6, 1933). In 
holding the statement by the wife inadmissible, Mr. Justice Cardozo uses this language: ‘‘So 
also in suits upon insurance policies, declarations by an insured that he intends to go upon a 
journey with another may be evidence of a state of mind lending probability to the conclusion 
that the purpose was fulfilled. Mutual Life Ins. Co. v. Hillmon, [supra]. The ruling in that 
case marks the high-water line beyond which courts have been unwilling to go. It has devel- 
oped a substantial body of criticism and commentary. Declarations of intention, casting light 
upon the future, have been sharply distinguished from declarations of memory, pointing back- 
wards to the past. There would be an end, or nearly that, to the rule against hearsay if the 
distinction were ignored. 

“The testimony now questioned faced backward and not forward. This at least it did in its 
most obvious implications. What is even more important, it spoke to a past act, and, more 
than that, to an act by some one not the speaker. Other tendency, if it had any, was a filament 
too fine to be disentangled by a jury.”’ 
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COMMERCIAL ARBITRATION UNDER THE N.R.A.* 


Puitip G. Pxtiirps** 


HROUGHOUT the entire National Recovery Act and the Codes 
adopted under it, there appears a simple conflict in principle, odd 

and yet rational. On the one hand, the government is given control 

to an extent unthought of in our former regime of laissez faire; on the other 
hand, business has assumed control of matters in a manner prohibited 
by the same supposedly non-interfering government. Perhaps when our 
present set-up has had a fair trial, we will have ample demonstration 
of the place government and industry should play in our reshaped democ- 
racy. Meanwhile, there are bound to be demands by business to assume 
functions heretofore considered as properly belonging to the govern- 
ment, and actual control by the government of functions which eventu- 
ally will be redelegated to business. One of the most troublesome matters 
for solution is “‘who should settle business disputes, and how?’’ Should 
it be done in business tribunals; in courts; or is a combination advisable? 
What place has the arbitration process in our new economic set-up? 
There have been many suggestions for the inclusion of arbitration pro- 
visions in Codes of Fair Competition’ and standardized contracts adopted 
as a result of them;? many Codes contain varying types of references to 
the process. These problems can be answered only by a logical analysis, 
and should not be discussed on the basis of the high-powered ephemeral 
sales talk generally found when arbitration is propagandized by its well- 
meaning professional sponsors. In general it is difficult to ascertain wheth- 
er business really is asking to share the judicial function or whether pro- 
* The subject of arbitration between capital and labor, which has not been covered in this 
paper, is treated in Phillips, Function of Arbitration in the Settlement of Labor Disputes 33 
Col. L. Rev. 1366 (1933). The operation of the various N.R.A. agencies for the settlement of 
labor disputes is there set forth and the thesis advanced that industrial arbitration is but one 
aspect of unsolved problems of collective bargaining, wherein arbitrators act as agents for the 
contesting parties to draw up trade agreements. It is totally unlike the commercial prototype. 

** Member of the Massachusetts Bar. 


* See, for example, Arbitration Provisions in Codes of Fair Competition (1933), Arbitration 
under Industrial Codes (1933), issued by the American Arbitration Association. 


? See, for example, Arbitration Provisions in Uniform Sales or Purchase Contracts (1933), 
issued by the American Arbitration Association. 
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fessional advertising and lobbying tactics are the only source of the 
demand. 


THE MEANING OF “‘ARBITRATION”’ 


_Arbitration as the word is normally used in the commercial sphere 
means the adjudication of disputes by private judges of the parties’ own 
choosing.’ It is the business man’s substitute for trial.‘ The entire set of 
legal rules built up with regard to it is based on that assumption.5 

In some instances Code authorities are given power to determine by 
“arbitration” code provisions and practices to make them effective. The 
use of the word arbitration is a misnomer. The Code authorities in these 
cases are legislating, making contracts if you will, but they are not exer- 
cising a judicial function. They are not settling disputes, except in the 
sense that a legislature might do so. General Johnson’s remarks in con- 
nection with the hearings on the Cotton Code are instructive: 

There has been some newspaper criticism in permitting new matter so late in the hear- 


ing. This springs from a misconception of the nature of this procedure. It is an ad- 
ministrative process to arrive at a just result. It is not an adversary judicial trial.’ 


So too, when a Code authority determines facts constituting a violation 
of the Codes, it is not acting as an arbitrator in the business sense* but 
rather as a governmental administrative body, whose determination prob- 


ably is subject to review by other administrative bodies, or by the courts.° 


3 See Code of Arbitration: Practise and Procedure (1931), 60. It seems well settled that the 
office of an arbitrator is judicial in its nature. Cf. Matter of American Eagle Fire Ins. Co. v. 
New Jersey Ins. Co., 240 N.Y. 398, 148 N.E. 562 (1925). His award under many arbitration 
statutes is made the immediate basis of judgment and execution, and in general is as unassail- 
able as the judgment of a court. Cf. Fudickar v. Guardian Mutual Life Ins. Co., 62 N.Y. 392 
(1875). His is not a task to legislate or make contracts, a matter which courts cannot do. Mat- 
ter of Buffalo & Erie Ry. Co., 250 N.Y. 275, 165 N.E. 291 (1929); note 42 Harv. L. Rev. 821 
(1929); but see In re Southern Pacific Co., 155 Fed. 1001 (C. C. Cal. 1907). 

‘“The purpose of arbitration is essentially an escape from judicial trial,” Kraus Bros. 
Lumber Co. v. Bossert & Sons Inc., 62 F. (2d) 1004, roos (C.C.A. 2d, 1933). 

5 Cf. Isaacs, Two Views of Commercial Arbitration 40 Harv. L. Rev. 929 (1927); Wheless, 
Arbitration as a Judicial Process of Law 30 W.Va. L. Quar. 209 (1924); Berizzi Co. v. Krausz, 
239 N.Y. 315, 146 N.E. 436 (1925). 

6 Cf. e.g. Ice Industry Code: “A Committee of Arbitration and Appeal may be created, 
which Committee shall, subject to the approval of the Administrator, interpret this Code and 
make application of it within its territory, prescribe practices for making effective the intent 
of the Code in the territory, hear controversies arising out of the application of the Code and to 
make recommendations thereon to the Code Authority.” 


7 Prentice Hall, Federal Trade and Industry Service, footnote § 12, 001.7. 

* The law has long prohibited the settling of criminal cases by arbitration. See Hall v. 
Kimner, 61 Mich. 269, 28 N.W. 96 (1886). 

° That a review of the findings of a criminal nature would be subject to court review does 
not seem to be open to much doubt. Cf. in general, Isaacs, Judicial Review of Administrative 
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A study of such functions belongs to the field of administrative law, and 
not arbitration. To use the word arbitration to apply to any extra-judicial 
process, simply because a dispute is involved and other than court judges 
resolve it, is too simple a subterfuge to hide the true nature of the pro- 
cedure. It seems to be a popular device to call any such process “arbitra- 
tion” when hard pressed for terminology to arouse popular support. Wit- 
ness, for example, the Kansas Compulsory Labor Arbitration experiment,"° 
which was anything but a voluntary submission to judges of the parties’ 
own choosing, and yet the word “arbitration” was used to cover up a 
bureaucratic method of determining labor conditions. 

In this paper arbitration will be considered as a substitute for judicial 
process, which is its use in everyday jurisprudence. When business as- 
sumes a legislative function and calls that arbitration, a danger looms 
large if the process is subjected to the rules applying to arbitration as 
normally considered. That, however, is outside the scope of this docu- 
ment. But a caveat should be ever present in the minds of Code authorities 
to differentiate between their actions of a judicial and a legislative nature. 


USE OF ARBITRATION BY TRADE ASSOCIATIONS 


The use of arbitration for the settlement of commercial disputes by 


trade associations is not a new development. Guilds of old resolved mem- 
bers’ controversies by it, merchant courts practised a species of it, and in 
the past thirty years trade associations commonly required their members 
to arbitrate disputes with each other." More frequently, the trade asso- 
ciation suggested arbitration by their members, actively persuaded them 
to enter into agreements to arbitrate after a dispute had arisen, or to agree 


Findings 30 Yale L. Jour. 781 (1921); Tollefson, Administrative Finality 29 Mich. L. Rev. 839 
(1931). On the other hand, arbitrations in the nature of legislation would not be open to court 
review; cf. Keller ef al. v. Potomac Electric Power Co. et al., 261 U.S. 428, 43 Sup. Ct. 445, 
67 L. Ed. 731 (1923); this because of their nature. A final judgment could not be entered on 
such an award. 

Courts would not enter judgment on award if that could later be modified or attacked by an 
administrative tribunal; e.g.,a Code Authority. Such action in itself would destroy the judicial 
nature of the proceeding. Cf. Gordon v. U.S., 117 U.S. 697 (1864). And see in general, Postum 
Cereal Co. v. California Fig Nut Co., 272 U.S. 693, 47 Sup. Ct. 284, 73 L. Ed. 478 (1927); Ex 
parte Bakelite Corp., 279 U.S. 438, 49 Sup. Ct. 411, 73 L. Ed. 789 (1929). 

Kans. Rev. Stat. (1923) c. 44, §§ 601-628; Cf. Simpson, Constitutional Limitations on 
Compulsory Industrial Arbitration 38 Harv. L. Rev. 753 (1925); Feis, The Kansas Miners 
and the Kansas Court 43 Survey 822 (1922). It is not meant to be implied that the labor 
tribunals set up under the N.R.A. are in any way like the Kansas Court of Industrial Rela- 
tions, or that the N.R.A. has in any manner been guilty of a like confusion in terminology. 


Year Book on Commercial Arbitration (1927), 1166 gives a list of such associations, and 
the book in general contains the by-laws providing therefor. 
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in their contracts to arbitrate any which should arise in the future. Most 
of these arbitrations were conducted under the supervision and adminis- 
tration of the associations.” Compulsory trade association arbitration 
often proved unsatisfactory in that the arbitrators were apt to be preju- 
diced in favor of large members of the industry, with whom they came 
into contact directly or indirectly; and under the guise of arbitration cer- 
tain groups within an industry were able to compel monopolistic control, 
to the great disadvantage of the small members of the trade.'’ There 
were, however, many very fair and well worked out arbitration set-ups, 
especially of the voluntary type. While the use by a trade association of 
standardized contracts containing arbitration clauses can lend itself to 
much hardship and sharp practise,"‘ in general, if properly used, arbitra- 
tion furnishes a speedy, expeditious and inexpensive method of fact de- 
termination by business experts and serves to relieve business of the tech- 
nicalities, expense and delay of legal trial in many cases. 

At common law arbitration agreements received little support from 
the courts, and were revocable at will.'' In twelve states modern statutes 
have been passed, making valid, irrevocable and enforceable a provision 
in a written contract to arbitrate a dispute thereafter arising, or an agree- 
ment to arbitrate an existing dispute."© Elsewhere, however, there is no 


effective method of enforcing an arbitration agreement in a contract; and 
the methods of enforcing an agreement to submit an existing dispute are 


2 See rules contained in op. cit. supra note 11. 


3 Cf. Paramount Famous Lasky Corp. v. U.S., 282 U.S. 30, 51 Sup. Ct. 42, 75 L. Ed. 145 
(1930); Paramount Famous Lasky Corp. v. National Theatre Corp., 49 F. (2d) 64 (C.C.A. 
4th, 1931); Universal Film Exchanges v. West, 163 Miss. 272, 141 So. 293 (1932). 


"4 Cf. Phillips, The Paradox in Arbitration Law 46 Harv. L. Rev. 1258, 1273-76 (1933). 


's Cocalis v. Nazlides, 308 Ill. 152, 139 N.E. 95 (1923); Shafer v. Metro-Goldwyn-Mayer 
Distributing Corp., 36 Ohio App. 31, 172 N.E. 689 (1929). See also Hulvey, Arbitration of 
Commercial Disputes 15 Va. L. Rev. 238, 239 ef seg. (1929). On the entire matter of enforce- 
ment of arbitration agreements see Sturges, Commercial Arbitration and Awards (1930), 43- 
262. The book is the outstanding American work on arbitration and should be consulted for 
all arbitration problems. See also the unusually fair and excellent statement regarding the en- 
forcement of arbitration agreements in Chafee and Simpson, Cases on Equity (1933), 552 ff. 


© Ariz. Rev. Code (1928) §§ 4294-4301, as amended by Laws 1929, c. 72, § 1-4; Cal. Code 
Civ. Proc. (1931) §§ 1280-93; Conn. Gen. Stats. (1930) §§ 5840-56; La. Gen. Stat. (1932) §§ 
405-22; N.H. Pub. Laws (1926) c. 174; N.J. Comp. Stat. (1924 supp.) § 9, 21-36; N.Y. Cahill’s 
Consol. Laws (1930), c. 2, § 1-10; N.Y. Civ. Prac. Act (1927) §§ 1448-65, 1469; Ohio Page’s 
Ann. Gen. Code (1932 supp.) § 12148 (1-17); Ore. Code Ann. (1930) §§ 21-101-21-103, Laws 
1931, Act No. 38; Pa. Purdon’s Stat. (1930) tit. 5, §§ 161-81; R.I. Acts of 1929, c. 1408, §§ 1- 
18; Wis. Stats. (1931) §§ 298.01-298.18. There is also the United States Arbitration Act, 43 
Stat. 883 (1925), 9 U.S.C. §§ 1-15 (1926), applying the principles of the Draft Act to contracts 
in interstate commerce and maritime trade. Cf. California Prune and Apricot Growers’ Ass’n 
v. Catz American Co., 60 F. (2d) 788 (C.C.A. goth, 1932). 
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none too certain and rarely used."’ In fact, no method of specifically en- 
forcing an arbitration agreement seems to have achieved its purpose; the 
benefits of the process, speed, cheapness and friendliness are obviously 
lost by resort to compulsion."* Provisions in trade association by-laws 
that members failing to arbitrate will be expelled from the association, or 
fined, or otherwise penalized, have been upheld and enforced by the 
courts." In a few states statutes provide that such provisions shall be 
respected by the courts,”° and it is possible in one State to specifically en- 
force an arbitration provision in the by-laws of a trade association.” 

A more interesting question is whether the provisions of the N.I.R.A. 
will furnish aid in the enforcement of arbitration provisions.” Suppose, 
for example, a Code provides that members of an industry shall arbitrate 
certain types of disputes, or their standardized contract, adopted as a 
result of a Code, contains an arbitration clause. Such provisions are in- 
variably included as fair practise. Does this bring Section 3(b) of the 
Act, providing that the violation of a fair standard is an unfair method of 
competition, within the meaning of the Federal Trade Commission Act, a 
violator of which is subject to a cease and desist order enforceable by the 
courts, or can the federal district attorneys proceed under Section 3(e) 
to enjoin violations? An arbitration provision can be violated not only by 
refusing to arbitrate, but by bringing a suit in court. It is inconceivable 


that the President’s licensing power would be used to compel observance 


'7 The statutes in these states generally provide that an agreement to arbitrate an existing 
dispute, if made according to certain formulae, shall be irrevocable, but no method of specific 
performance is provided, and guaere whether the courts would do more than stay an action 
brought in violation of such an agreement. Cf. White Eagle Laundry Co. v. Slawek, 296 III. 
240, 129 N.E. 753 (1921). As to whether arbitrators appointed can proceed ex parte should one 
side refuse to continue, compare Lockett v. Thorne, 221 Ill. App. 621 (1921); Bullard v. Mor- 
gan H. Grace Co., 240 N.Y. 388, 148 N.E. 559 (1925); Finsilver Still & Moss v. Goldberg, 
Maas & Co., 253 N.Y. 382, 171 N.E. 579 (1930); Zindorf Construction Co. v. Western Ameri- 
can Co., 27 Wash. 31, 67 Pac. 374 (1901). 

8 Cf. Isaacs, Review of Sturges, A Treatise on Commercial Arbitration and Awards 40 
Yale L. Jour. 149 (1930); Skeen, Review of Yearbook on Commercial Arbitration in the United 
States 17 Calif. L. Rev. 190 (1929); Nordon, Arbitration, 162 L.T. 262 (1926); Weidlich, A 
Test of Compulsory Arbitration in New York 4 Conn. B. Jour. 95 (1930). 

9 Cf. Pacaud v. Waite, 218 Ill. 138, 75 N.E. 779 (1905); Moffat v. Board of Trade of Kansas 
City, 250 Mo. 168, 157 S.W. 579 (1913); Gerseta Corporation v. Silk Association of America, 
200 App. Div. 890, 192 N.Y. Supp. 370 (1922). 

2° Minn. Mason’s Stats. (1927) § 7904; Neb. Comp. Stats (1929) § 44-910 (mutual assess- 
ment association); Wis. Stat. (1931) 180.26. There are many private statutes enforcing the 
arbitration by-laws of particular trade associations, e. g. New York Laws of 1862, c. 359; Md. 
Code Public Local Laws (1930), Baltimore City §§ 226-228. 

* Conn. Gen. Stats. (1930) § 5840. - 


* For a concise statement and discussion of the possible methods of enforcing the Act see 
Some Legal Aspects of the National Recovery Act 47 Harv. L. Rev. 85, 95 et seg. (1933). 
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of arbitration, regardless of the size of the dispute or the Code provisions. 
The executive could thus reduce the doctrine of separation of powers to 
historical oblivion. 

The fine of a merchant who sued in violation of an arbitration agree- 
ment would in but few cases be sufficient to compel him to arbitrate. But 
can we expect the courts to fine a merchant because he came to court, or 
order him to stay out because of a provision in a Code requiring him to 
arbitrate his disputes? Did the N.R.A. intend to deprive business of the 
use of courts for the settlement of commercial controversies? It would 
be a reductio ad absurdum for courts to compel a suitor to stay from with- 
out their purview under a doctrine of fair competition! There is something 
fundamental to court jurisdiction; there alone the public, which in the 
end pays the bill, can find protection. There alone a suitor can find special- 
ized legal knowledge and training gained from years of experience so nec- 
essary in the settlement of many disputes. The judicial branch of the gov- 
ernment will continue to extend facilities for the adjudication of business 
disputes to merchants who desire to use them.’ 


USE OF ARBITRATION TO EFFECT ADJUSTMENTS OF 
CONTRACTUAL TERMS 


By far the greatest use of the arbitration process has been in connection 


with the adjustment of contracts entered into before the passage of the 
N.I.R.A. or the Codes. The President suggested that merchants get to- 
gether in amicable adjustments,”4 and it seems fundamental that unfore- 


23 The old common law decisions which refused to support and enforce arbitration agree- 
ments on the ground that they “‘ousted the jurisdiction of the courts” have been criticized by 
many as illogical and reached by courts because of petty jealousy over their own jurisdiction. 
Cf. Cohen, Commercial Arbitration and The Law (1918); U.S. Asphalt Refining Company v. 
Trinidad Lake Petroleum Co., 222 Fed. 1006 (S.D.N.Y. 1915). The criticism is perhaps 
justified when applied to occasional arbitration agreements, but when the government is taking 
an active role in business affairs it seems a bit illogical to expect courts to permit a whole indus- 
try to bring its disputes from without their purview. A wholesale planned ouster of courts’ ju- 
risdiction is entirely different from an individual arbitration agreement. 


24 “Tn a few industries, there has been some forwarded buying at unduly depressed prices in 
recent weeks. Increased costs resulting from this government-inspired movement may make 
it very hard for some manufacturers and jobbers to fulfill some of their present contracts with- 
out loss. It will be a part of this wide industrial cooperation for those having the benefit of 
these forward bargains (contracted before the law was passed) to take the initiative in revising 
them to absorb some share of the increase in their suppliers’ cost, thus raised in the public 
interest,” statement of President Roosevelt, upon signing the N.I.R.A. See N.R.A. Bulletin 
No. 1. Some Codes suggest a simple adjustment in accordance with this, e.g. Marking, Wool 
Textile, Advertising Specialty, Packaging Machinery. Note also the Petroleum Code which 
provides that its provisions shall not apply to contracts made prior to the date of its formal 
approval. The citations to the Codes are not intended to be exhaustive in this footnote or 
subsequent footnotes; they are designed rather as illustrative of the text material. 
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seen increased costs caused by the Act or Codes should not be made to 
cause hardship. A great number of Codes declare that: ‘“‘Where the costs 
of executing contracts entered into* prior to the approval... . of the 
Code* have been increased by the application of the Act,”’ it is equitable 
or promotive of the purposes of the Code that there be adjustment by ar- 
bitration or otherwise.’ In a few instances, it is intimated that extensions 
of time” or provisions in a contract inconsistent”? with the Codes should 
be similarly treated. It should be carefully noted that these provisions 
are purely exhortatory, and no method of enforcing them seems available. 
It would be perfectly possible, however, for an individual trade associa- 
tion or trade to provide in its by-laws or Code that these adjustments 
must be made by arbitration, and such provisions would encounter the 
enforcement problems raised previously. But when voluntary adjustments 
cannot be made by arbitration or otherwise, the parties should be left to 
their legal remedies. The argument that courts could not offer any remedy 
to effect needed adjustments is without force. If social policy demands re- 
lief from contractual terms existing rules of law should suffice,*° or new 
rules of law will be evolved** by courts with the assistance of astute coun- 

2s Industrial Supplies and Machinery, Cotton Textile, Leather, Motion Picture Labora- 
tories. It would seem that this should be meant to apply only to contracts entered into prior 
to the approval of the Code. After a Code is adopted, merchants may readily contract with 
regard thereto. Those who do not do so must be presumed to have assumed the risks of “‘code 
raises” in their price, and to allow adjustments of all contracts would place too great a premium 


on sharp practise to be resisted by many unscrupulous business men. See, also, the Can Man- 
ufacturers’ Code and the Excelsior Code. 

% Gasoline Pump, Ice, Lace Manufacturing, Oil Burner, Salt, Umbrella, Cap and Closure, 
Gas Cock, Road Machinery Manufacturing. The wording of the Codes differs, and in place of 
“prior to the approval of the Code” is found such language as “to the presentation of the 
N.L.R.A. or the adoption of this Code” (Ship Building); “effective date of this Code” (Fish- 
ing Tackle); “already entered into” (Men’s Clothing). 

27 Gasoline Pump, Ice, Lace Manufacturing, Oil Burner, Salt, Umbrella, Cotton Textile. 
In place of “act” such slight differences of wording appear as “Act and Code” (Motion Pic- 
ture, Men’s Clothing); “Act or Code” (Ship Building) ; “Act and/or Code” (Industrial Supplies 
and Machinery); “Code provisions” (Cap and Closure, Fishing Tackle, Leather); “effect of 
Code” (Gas Cock); “This Code or any other Code’”’ (Road Machinery Manufacturing). 

28 Road Machinery Manufacturing, Wool Textile. 

29 Fur Trapping Contractors, Read Machinery Manufacturing. 


3° For a discussion of possible nmetzods which could be used by courts to afford relief see 
Some Legal Aspects of the National Recovery Act 47 Harv. L. Rev. 85, 115 et seg. (1933). 

3* The argument that because of its use of judicial precedents the law cannot make new 
rules is spurious: 

“‘Spencer’s proposition that the law is a government of the living by the dead .... isa 
most misleading statement. It is not, for any great part, that rules made by or for the dead are 
governing the living. It is rather that the past has given us analogies, starting points for reason- 
ing and methods of developing the authoritative legal materials, which are still serviceable.” 

Pound, A Comparison of Ideals of Law 47 Harv. L. Rev. 1j 7-8 (1933). 
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sel, to provide it. The development of such rules in themselves will make 
for many voluntary adjustments.** Compelling a buyer who has driven 
a particularly hard bargain to raise the price is often fair. But if any 
seller could willy-nilly compel arbitration to effect adjustments on all 
contracts, his would be an unfairly advantageous position. Arbitrators 
are not bound by rules of law,*} and it is possible therefore, if mandatory 
adjustment of contracts by arbitration is provided for, for an unscrupu- 
lous seller to demand and compel it regardless of how frivolous his claim.*4 
The hardship on buyers is especially apparent in those types of Codes 
providing for adjustment of all contracts entered into prior to the ‘“ap- 
proval of the Codes.” Contracts executed after the passage of the 
N.LR.A. invariably took it into account; to allow mandatory adjustment 
by arbitration of these would give sellers a tremendous lever for price 
raising, in a contract already dictated in a sellers’ market, in which (if the 
contract itself did not provide for automatic adjustment of price) the 
price was originally fixed to allow ample leeway for the seller. Many buy- 


32 This would seem to be a very advantageous place to apply the declaratory judgment de- 
vice. Merchants in order to do business profitably must know their rights in advance and de- 
claratory judgments on the adjustment rights would set at rest any doubts which are preva- 
lent. Cf. Bieber & Co. v. Rio Tinto Co., Ltd. [1918] A.C. 260; Russian Commercial and Indus- 
trial Bank v. British Bank [1921] 2 A.C. 438; Manchester Corporation v. Audenshaw Council 
[1928] 1 Ch. 127, 763; Borchard, Judicial Relief for Insecurity 33 Col. L. Rev. 648 (1933). The 
contrast of the security offered by declaratory judgments and insecurity provided by arbitra- 
tion in future is significant. 


33 This is true at common law, and under most arbitration statutes. Cf. Fudickar v. 
Guardian Mutual Life Ins. Co., 62 N.Y. 392 (1875). It is true that under a few arbitration 
statutes (see Sturges, op. cit. note 15, 500-510), the arbitrators may be required to follow rules 
of law,.but these statutes in the main apply to cases of voluntary agreements to submit an 
existing dispute to arbitration. As has been pointed out, they are generally not the type of 
statute under which arbitration is compelled. Furthermore, if the arbitrations are compelled 
because of provisions in Codes or trade association by-laws, they are not arbitrations under the 
arbitration statutes, but arbitrations in which the rules of the common law should govern. Of 
course, it is possible that the courts might, if this type of arbitration were found to produce 
great hardship, say that arbitrators are bound by rules of law, but to do so would mean the 
overruling of a great deal of well-established law, supported by business men themselves. 

34 Since the arbitrators are not bound to follow rules of law the courts cannot deny a motion 
to compel arbitration on the ground that the claim of the petitioner does not make out a legal 
case. ‘Where a bona fide dispute in fact arises over the performance of a contract of purchase 
and sale it does not devolve upon the court to say as matter of law there is nothing to arbi- 
trate.”” Matter of Wenger & Co. v. Propper Silk Hosiery Mills, 239 N.Y. 199, 202-203, 146 
N.E. 203 (1924). And cf. Vulcan Foreign Commerce Corporation v. Verhog, N.Y.L.J., Au- 
gust 1, 1924, where it was held that if the parties make opposing contentions, it cannot be said 
“there is no dispute under the contract” and arbitration will be ordered. It is well recognized 
in New York that the presence of an arbitration clause furnishes an unscrupulous party with 
an easy avenue to obtain petty improper demands, for if these are not satisfied arbitration may 


always be compelled. Rather than be annoyed with arbitration, the demands are generally ac- 
ceded to. 
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ers would “consent” to repeated raises in prices rather than be annoyed 
by constant arbitrations, and the consumer in the end would pay the bill. 
In the event that adjustments cannot be voluntarily entered into, or the 
parties voluntarily agree to their being made by arbitration, it seems far 
better that a court of law decide whether social policy and economic ne- 
cessity demand or warrant adjustment. Business stability rests on funda- 
mental observance of terms of contracts and, if there is to be mandatory 
setting aside of their express provisions, it should be done by courts 
trained in the law, and not by business men chosen ad hoc for each dis- 
pute, who will generally mete out individual decisions by inspiration 
rather than utilitarian justice by logic and social policy. 


CODE PROVISIONS FOR ARBITRATION IN THE SETTLEMENT 
OF COMMERCIAL DISPUTES 


There have been few Code provisions made for arbitration in the event 
of commercial disputes arising out of the ordinary course of business 
transactions. Rarely does a Code provide that the members of a trade 
must arbitrate all their disputes with each other.*’ But there are several 
instances where Codes suggest arbitration as a much desired medium for 
the settlement of all commercial controversies. The Automatic Sprinkler 
Code is typical of this type:*° 


The use of arbitration in the settlement of commercial disputes between employers 
or between buyers and sellers under the arbitration rules of the American Arbitration 
Association’ is recognized as an economical and effective method of adjusting business 
controversies. 


On the other hand, other Codes suggest a much more limited use of the 
process; for example, the Corset and Brassiere Code encourages arbitra- 
tion for disputes as to: 


Quality or as to whether or not merchandise delivered is comparable with original 
sample. 


3s And there is doubt as to the meaning of these. The Handkerchief Code e.g. provides that 
in the event disputing members of the industry “are unable to agree, the dispute should be set- 
tled by arbitration as provided by the American Arbitration Society.” (Inasmuch as the Amer- 
ican Arbitration Society went out of existence in 1926, the provision probably refers to Ameri- 
can Arbitration Association.) See also the provisions for the Hosiery Codes discussed infra, 
p. 435. Compare the provisions of the Motion Picture Code, the most complete of the codes 
thus far submitted. 

36 Cf. e.g. Codes for the Retail Lumber Industry and Textile Machinery Industry. Com- 
pare the provision in the Millinery and Dress Trimming Code: 

“The Code authority shall have the following duties and powers to the extent permitted by 
this Act and subject to review by the Administrator It shall assist in the arbitration of 
disputes between members of the industry.” 

Compare also the exhortatory arbitration provisions of the Motion Picture Laboratory 
Code, laying down a more complete procedure. 

37 The meaning of arbitration under these rules is discussed infra notes 46, 47. 
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The Lumber Code suggests that arbitration be used in disputes involving: 


$50 or more and arising out of transactions in respect to the sale of lumber and timber 
products, except as to grade or tally. 


Exhortatory limited arbitration provisions are excellent advances in 
forward looking business policy. The efficacy of a mandatory general pro- 
vision is doubtful. The latter, in effect, lays down as a policy that all dis- 
putes between merchants must be settled out of court, and thereby closes 
the doors to judicial relief even in cases most urgently demanding it. The 
results of absolute mandatory enforcement of arbitration agreements in 
the past have been highly unsatisfactory.** But the objection goes deeper; 
if an industry says all disputes must be settled in ifs tribunal, it makes 
the particular tribunal a sort of public functionalized court in and of itself; 
the particular process would no longer be arbitration as it is ordinarily 
known, but a new type of suit—with all the stigmas attached to suits by 
proponents of arbitration.*® Outside of the possibility of grave injustice 
being done to individual disputants, there is the deep social objection that 
the government, through its courts, would be entirely deprived of control 
over business disputes, unable to lay down social policy, unable to insure 
standardization through properly worked out rules of law, unable perhaps 
even to reach in upon disputes involving constitutional questions. In- 
deed, under the guise of deciding individual disputes, lay arbitrators 
might completely emasculate the N.I.R.A.*° Certain it is that the courts, 
by direct disregard or subtle evasion of the mandatory arbitration pro- 
visions, would prevent industrial anarchy from thus arising. Wholesale 
ousting of court jurisdiction would be bitterly opposed by the Bar; law- 
yers would be worthless as far as advising their clients on the law—for 
the law would be what a particular business tribunal decided it to be; well 
worked out agreements could not be made, for no one could tell in ad- 


38 Cf. supra, notes 14 and 18. 


39 Cf. Magrish, Commercial Arbitration, 38 Ohio L. Rep. 188*(1932). Conceding for the 
sake of argument that a system of industrial tribunals should be established, that does not 
mean they should be created aimlessly. There is no reason why the private arbitration analogy 
should be followed in their creation. A tremendous amount of research and planning would be 
necessary before it should be attempted. For example, the fact that the courts of the mer- 
chants’ fairs were established to secure uniform law for merchants all throughout western 
Europe (see Thompson, The Development of the Anglo-American Judicial System (1932) 25, 
and references therein cited) illustrates an immediate need of first deciding the rules of law the 
proposed new tribunals should lay down. Business is confusing the need for procedural reform 
with the needs of substantive law. The crude attempt to provide a new procedural form with- 
out proper preliminary attempt would not only entail an adoption of poor procedure, but a de- 
struction of good substantive law. 

4° It is unthinkable, however, that the courts would allow this to come to pass. They would 
undoubtedly by evasion or direct methods compel arbitrators to follow rules of law. 
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vance what might be the “‘law”’ applicable to them, or its effects. Setting 
up courts within an industry under the misleading term of arbitration is 
entirely out of keeping with the partnership between government and 
industry and means the substitution of the raggedly individualistic mer- 
chant tribunals for the standardized, orderly, socialized process of law.‘ 
Can it be contended that the N.I.R.A. meant to charter each group to 
establish its own courts after the fashion of medieval fairs? Did Congress 
mean to destroy the judiciary’s function in business disputes? What logi- 
cal connection has “arbitration’”’ as thus used with business recovery, 
higher wages and shorter hours? Can it be that the professional sponsors 
of arbitration have seized on the N.R.A. as an excuse to advance a move- 
ment which has no connection with industrial recovery? 

The criticism of Dean Pound, directed against jurisdictional differences 
in law, that: 
The economic waste of having many bodies of divergent local law potentially applicable 
to every business of importance and every economic activity of consequence, and of 
disputes as to which of these bodies of law should control them, speaks for itself 


At any rate, in commercial law and in the law governing enterprises, the regime of 
divergent local laws is economically wasteful and productive of no useful results‘ 


is more strikingly applicable to any system of private arbitration, varying 
as it must from trade to trade, city to city, case to case. True, the law is 
not perfect; but, instead of being forced to grow utilitarian by its own 
shortcomings, it has naturally evolved and kept pace with social condi- 
tions and ideals. Dean Pound’s statement of the present condition of the 
law shows its applicability to our present ideals: 

Where the last century saw only individual interests, the law of today is more and 
more subsuming them under social interests. Where the last century saw all claims as 
asserted in terms of the individual life, the law of today is more and more seeing them 
as asserted in terms of or in title of social life. Where the last century hewed to an ideal 
of competitive self-assertion, the law of today is turning to an ideal of cooperation.“ 


Procedural changes are imperatively needed to keep pace with changing 
conditions; perhaps a speedy system of determining business fact by busi- 
ness experts instead of our slow inexpert jury system should be installed, 
but the fundamental nature of substantive law far outweighs the ad- 
vantages which could be gained from divergent private arbitration.‘ 


# “To say that such cases can be or will be better dealt with by untrained arbitrators . . . . 
is to ignore the teachings of experience and to deny the value in the field of litigation at last of 
training, experience and expert knowledge.”’ Stone, The Scope and Limitations of Commercial 
Arbitration 10 Pro. Acad. Pol. Sci. 501 (1922). 

43 Pound, A Comparison of Ideals of Law 47 Harv. L. Rev. 1, 11-12 (1933). 

44 Pound, op. cit. supra note 43, at 15. 

45 Our legal procedure in general has always been an outgrowth of economic necessity: “The 
present . . . . courts, though created by statute, were dictated by history. He is a wise lawyer 





LEGISLATION AND ADMINISTRATION 435 


USE OF ARBITRATION TO DETERMINE FAIR COMPETITION 


The American Arbitration Association recommends the following for 
insertion in Codes of Fair Competition :*° 


It is declared to be the policy of this industry that any complaint, difference, contro- 
versy or question of fair competition which may arise under or out of this Code shall be 
submitted to arbitration. 

Any complaint, difference, controversy, or question of fair competition which may 
arise between a member of this trade and a member of any other industry or trade under 
or out of this Code, or a Code of Fair Competition adopted by such other industry, or 
any question involving a conflict between the provisions of this Code and of any other 
Code affecting this industry, may be submitted to arbitration.‘ 


And a few Codes have adopted somewhat similar phraseology.** 


who knows the history of the law and the institutions in which it has been moulded, for there 
are times in great cases, when as Mr. Justice Holmes observed in an opinion but a decade ago: 
‘A page of history is worth a volume of logic.’ ”” Thompson, The Development of the Anglo- 
American Judicial System (1932), 142. 

4 Arbitration under Industrial Codes (1933), 2. 


47 Note the further provision: ‘The Code authority should provide appropriate facilities for 
arbitration, and subject to the approval of the Administrator, shall prescribe rules of procedure 
and rules to effect compliance with awards and determinations. Until such rules are adopted, 
arbitration according to the Rules of the American Arbitration Association for arbitration 
under Codes shall be accepted as the method for the adjudication of such matters.” 

The “Rules for Arbitration under Codes” provide that they shall be applicable when the 
Arbitration Committee of the Association decides that its regular arbitration rules are not 
adapted to the situation in hand. The former rules are very sketchy, the latter fairly complete. 
The latter are the ones which the Association recommends using in all disputes arising under 
contracts. It should not be supposed that these rules merely lay down the rules of proceedings 
to be followed, and concern themselves with such matters as evidence, adjournment and the 
like. Instead, they provide an absolute guarantee against any lapses in the proceedings, and 
thus, for example, if the parties fail to appoint arbitrators or agree thereon, the association 
does that for them. In that way a New York organization, without a practising attorney on 
its fast fluctuating staff could control industrial self-government. Fortunately, the clerk of the 
arbitration tribunal, J. Noble Braden, is unusually well grounded in arbitration procedure, and 
is a man of such outstanding honesty and ability that he can be trusted to see that the arbi- 
trations before him are conducted fairly and well. He has built up a well-organized, logical 
system of arbitration for general use in New York City. 

4 Fg: 

“All disputes, pertaining to the interpretation of the fair trade provisions described in this 
Article of the Code, shall be submitted to such forms of arbitration as may be set up by the 
Association.”” (Hosiery Code); 

“Any complaint, difference, controversy or question of fair competition which may arise 
between a member of this trade and a member of any other industry or trade under or out of 
this Code, or a code of fair competition adopted by such other industry, or any question in- 
volving a conflict between provisions of this Code and of any other Code affecting this indus- 
try, may be submitted to arbitration under the Rules of the American Arbitration Association.” 
(Retail Lumber Code.) 

But note the modulation in terms as compared with the proposal of the American Arbitra- 
tion Association. 
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The first paragraph of the proposed clause‘? furnishes any party to a 
dispute an easy escape from court jurisdiction. Suppose, for example, A 
and B have a dispute regarding the fulfillment of a contract; B, desiring to 
delay and avoid process, raises a question of unfair competition or as to 
the construction of a Code in connection with the transaction. Is the 
issue of fulfillment to be tried before a court and that of unfair competition 
to be determined by arbitration, despite their arising from the same dis- 
pute? Such a result would be most wasteful, and conceivably might re- 
sult in conflicting decisions. On the other hand, to try the entire issue be- 
fore arbitrators, when the parties or Code may not have provided there- 
for, is obviously unfair; an eventual decision by the arbitrators that there 
was no question of Code or unfair competition involved would in effect 
destroy their jurisdiction and send the matter de novo into court.™ 

Fundamentally, however, when the question of fair competition is in- 
volved, a court decision is imperatively indicated. True, a business arbi- 
trator is better qualified to determine the business facts alleged to consti- 
tute unfair competition than a lay jury, untrained in the intricacies of 
business relations; and if the arbitrators were thus limited, we would have 
a sane, quick and economic method for presentation of fact to courts or 
permanent administrative bodies. But to make it mandatory for lay ar- 
bitrators to determine the ultimate legal effects of unfair competition is 


depriving society of a check on a phase of business needing public con- 


49 The clause is highly ambiguous in its wording. For example, how much does “which may 
arise under or out of this Code” modify? Who is to determine such questions? Is an arbitra- 
tor’s decision thereon binding on the courts? It should be recalled that the courts in the past 
have decided that they may interpret the instrument which gives jurisdiction to the arbitrators 
and that the arbitrators shall be limited to what the court deems is the jurisdiction conferred 
on them by the instrument creating their office. Matter of Marchant v. Mead-Morrison Mfg. 
Co., 252 N.Y. 284, 169 N.E. 386 (1929); Dodds v. Hakes, 114 N.Y. 260, 21 N.E. 398 (1889). 


s° Such a spectacle, however, is not too unusual under the Draft State Act. See Smith 
Fireproof Construction Co. v. Thompson-Starrett Co., 247 N.Y. 277, 160 N.E. 369 (1928). 


st Suppose A and B get into a dispute about the quality of merchandise, and upon suit by 
A, B claims that there is a question of unfair competition and asks for an order compelling ar- 
bitration. May the court first pass on the issue before ordering arbitration, or is it bound to 
send the matter to arbitrators for their decision and hold the suit in abeyance on the issue of 
quality until the arbitrators have decided? It has generally been contended that the court 
should allow the arbitrators to pass on such issues, but, if the court should pass on the issue, 
there is indication that the arbitrators are not bound by the decision of the court. Thus, if the 
court determined there was unfair competition before ordering arbitration of that issue, the 
arbitrators might nevertheless find that there was no unfair competition. A similar problem 
arising under the Draft State Act, when it is not complicated by all the social issues raised in 
unfair competition, is discussed in Phillips, Paradox in Arbitration Law 46 Harv. L. Rev. 1258, 
1270-1272 (1933), and references therein cited. 
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trol* and out of step with the philosophy of a government partnership.‘ 
Fairness demands uniform rulings on unfair competition such as courts 
alone can render, and uniform application of law such as arbitration 
cannot accomplish. 

The first paragraph of the clause is broad enough to include the making 
by arbitration of Code provisions, to legislate or perform executive func- 
tions—if only a complaint, difference, controversy or question of unfair 
competition can be raised. How are these “decisions” to be enforced? 
Are they only binding on individual disputants, so that myriad of varying 
Code provisions in effect can be made to apply differently to different 
members of the same industry by the use of the “arbitration device’? The 
obvious confusion which results from the intermingling of judicial arbi- 
tration in the same clause with a process fundamentally legislative dem- 
onstrates the need for clarification, and an outline of exactly how this 
proposed plan will operate.*4 

The second part of the clause is exhortatory, and thereby not subject 
to any serious practical objection. But should disputes between merchants 
in different industries, arising under conflicting Codes be settled by pri- 
vate methods? There is a strong consumer interest in intertrade disputes. 
Harmonizing conflicting provisions in two Codes is really a problem of 
making a new Code for a peculiar type of industry. Why should it not be 
taken care of in the same manner as an original Code, where all parties 
who may be concerned can be represented and can obtain a definite ruling 

s? “When the parties to a contract .. . . [arbitrate]. . . . they elect a tribunal which has 
its obvious advantages and its equally obvious disadvantages. Its advantages consist in the 
rapidity of its procedure and its familiarity with the business to which the contract relates; 
and one of its chief disadvantages consists in its inability to decide the questions of law which 


are bound to arise before it 
In re Fischel & Co. and Mann & Cook [1919] 2 K.B. 431, 442. 


53 It is not contended that the courts are perfect, or that we have an ideal system of judicia 
government. But merely because our courts may not be all that business or /Jawyers ask of 
them is not per se an argument making an absolute ouster of them necessary. In such a social 
issue as unfair competition, the remarks of Judge Julian Mack are especially appropriate: 

“You and I would be derelict in our duty as lawyers and judges if we attempted to meet the 
problem of eradicating the defects in the administration of justice merely by resorting to arbi- 
tration because of these defects and these delays Strongly as I favor arbitration, we, as 
lawyers, must never forget that our law is an inheritance from all the ages. We have worked 
out certain definite principles, certain definite rights, certain definite remedies. They are sub- 
ject to improvement; they are subject to clearer statement; they are subject to greater exact- 
ness; they are subject to enormous improvement in their practical application, but I do not 
think that we are ready to throw them overboard and to substitute for them the arbitrary 
unappealable will of a single individual untrained in this, our legal inheritance.” Seven Lec- 
tures on Legal Topics, 1925-1926 (1929), 103. 

54 See page 425, supra. 
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applicable to all similar industry? Courts are a branch of our government, 
and so are our administrative tribunals. To oust them completely from 
what should be their normal function by the use of the word “arbitra- 
tion,”’ with the same verbal arguments as are applied to arbitration for the 
voluntary settlement of business disputes, to cover processes differing 
from each other in many respects and in many instances not arbitration, 
is open to rather severe criticism. Are private business boards, selected 
ad hoc for each case, to determine the statutes to govern industry, and 
decide the law applicable to it? 


ARBITRATION PROVISIONS IN STANDARDIZED CONTRACTS— 
USES AND LIMITATIONS OF THE PROCESS 

Possessed of much propaganda and encouraged by the arbitration pro- 
visions in the Codes, trade associations are furnishing and will furnish in- 
dustry with standardized contracts containing arbitration clauses.*> But 
the Codes must not be interpreted as meaning to have these contracts 
provide for arbitration of every type of dispute which might arise out of 
the contract or business transaction. Arbitration is not a panacea for the 
settlement of every type of commercial controversy. Where the main dis- 
pute is factual, arbitration will admirably serve to resolve it.° Where the 
question is primarily legal, arbitration will fail miserably as a solution. 


The clauses must therefore be drawn with great care, and provide for 


5s See references cited notes 1 and 2 supra. The clause recommended by the American Ar- 
bitration Association is its general arbitration clause: 

“Any controversy or claim arising out of or relating to this contract or the breach thereof, 
shall be settled by arbitration, in accordance with the Rules, then obtaining, of the American 
Arbitration Association, and judgment upon the award rendered may be entered in the highest 
court of the forum, state or federal, having jurisdiction.” 

It should be noted that it is absolutely general in its application, and there seems no type of 
dispute which would not come within its purview. Such a clause seems repugnant to the idea 
of a standardized contract. On the one hand the contract is built up to assure uniformity of 
application of defined rules of law, while the clause in effect permits singular application of 
whatever principles the arbitrator wishes to apply to each case. See, for example, the Rein- 
forcing Materials Code, which provides for arbitration as a standard practice. 

% The law in almost all jurisdictions has for many years held that an agreement to submit 
certain facts to arbitrators as a condition precedent to suit is thus enforceable. See, for ex- 
ample, Jones v. Enoree Power Co., 92 S.C. 263, 75 S.E. 452 (1912), and the many cases cited 
by Sturges, op. cit. supra, note 15, 71 ff. The reasoning of the courts that these agreements were 
not against public policy, whereas the general arbitration clauses were, is not as spurious as it is 
often made out to be. Recall that at the time the contracts are made, there are few who can 
predict exactly what types of dispute may arise, and to agree in advance to settle any and 
every type of dispute which may arise throughout the entire term of the contract may mean 
that the parties will later find they have waived their right to a judicial determination in cases 
most urgently demanding it. It is a dangerous expedient unless one is very familiar with all the 


vicissitudes which a contract may encounter, and is satisfied that all these should be settled by 
arbitration. 
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arbitration only for the specific type of forseeable disputes for which it is 
suited and meant to apply.’? The Corset and Brassiere Code, for example, 
shows a well considered limitation.** If the contract provides for arbitra- 
tion of any and every dispute which may thereafter arise, the arbitration 
movement will collapse of its own weight. Business is certain to be dis- 
appointed by its use in cases for which it has no real helpful function, and 
may wrongfully condemn the entire proceeding.’® The mere fact that the 
contract limits arbitration will not prevent two merchants from agreeing 
to arbitrate should there arise a type of dispute for which no provision has 
been made and which they then feel should be thus settled. 

Trade associations might use something akin to the arbitration process 
to effect credit adjustments where the creditors are all members of one in- 
dustry, and thereby avoid the rigors and waste of forced liquidation.” In 
corporate reorganizations, where the problem is one of business horse- 
trading, an analogous process may play a role and provide protection to 
security holders from arbitrary action by committees representing them.” 
Arbitration is certain to be highly useful in disputes where the problem is 
one of accounting, quality, quantity, adherence to sample, or other busi- 
ness fact. Parties who are mutually agreed should be allowed to arbitrate 
whenever they wish. But what function have our courts in a nation dedi- 
cated to recovery by improvement of business conditions if it is not to ad- 
judicate commercial controversies and thereby lay down rules of law 
which will assist in the recovery process? To strip them of this power 
would be collective laissez faire of a most unusual type, a species of fanati- 

57 It is with great deference to the undoubted authority of the American Arbitration Associ- 
ation that this statement is made. But it is believed they have been carried away by their en- 
thusiasm for a proceeding, worthwhile in its proper sphere, to consider it as a panacea for all 


business disputes, which it most emphatically is not. See 31 Reports of the Association of the 
Bar of the City of New York 275 (1929). 

58 See supra, p. 432. 

59 No better illustration of the fact could be found than the recent case of Vitaphone Corp. 
v. Electrical Research Products, Inc., 166 Atl. 255 (Del. Ch. 1933), noted in 47 Harv. L. Rev. 
126 (1933); 33 Col. L. Rev. 1440 (1933). As a result of too broad an arbitration clause the 
parties spent over two years in New York City in attempting arbitration of a dispute for 
which it was not a proper type of remedy, at an expense of $750,000. Finally, in disgust, one 
of the parties brought suit in Delaware, a state not enforcing arbitration, and an unsuccessful 
attempt was made to stay the Delaware action. 

6 Cf. Billig, What Price Bankruptcy: A Plea for “Friendly Adjustment” 14 Corn. L. Quar. 
413 (1929); Billig, Extra-Judicial Administration of Insolvent Estates: A Study of Recent 
Cases 78 U. of Pa. L. Rev. 293 (1930); Billig, A Realistic Approach to the Study of Insolvency 
Law 16 Corn. L. Quar. 542 (1931). See also Dewing, Creditor Committee Receiverships 1 
Harv. Bus. Rev. 31 (1922). 

* Cf. Phillips, A Business Tribunal for Corporate Reorganizations 11 Harv. Bus. Rev. 178 
(1933); Note 30 Col. L. Rev. 1025 (1930). 
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cal action one would expect in business anarchy and not in an industrial 
democracy based on a partnership between government and business. 


CONCLUSION 

Fortunately, the arbitration provisions of the Codes thus far adopted 
are in the main exhortatory and not mandatory. In so far as they encour- 
age business men to arbitrate voluntarily in the proper cases, they will 
serve a useful purpose. In the event mandatory provisions are inserted, 
normal common law and statutory arbitration rules will not help enforce 
them. Mandatory general arbitration provisions in contracts will be en- 
forced in only twelve states, and business will find that such enforcement 
robs it of the benefits which voluntary arbitration offers. Resort to the 
doctrines of “unfair competition” by courts to enforce arbitration provi- 
sions is unlikely. No one will dispute that legal reforms are necessary and 
that progress must be made in law to keep up with rapidly changing busi- 
ness conditions. To that task, lawyers should dedicate themselves. The 
task can be accomplished without the application of lynch law to business 
affairs. But to tie up a movement of legal reform (in which arbitration 
has a role) with a movement of business recovery seems likely to lead to 
confusion in which the needs of law will be neglected. Each deserves in- 
dependent treatment. 


ANTE MORTEM PROBATE: AN ESSAY 
IN PREVENTIVE LAW 
Davin F. Cavers* 


HERE is recrudescent in American legal thought today something 

of the spirit of Jeremy Bentham, that Don Quixote of English law 
who, for his utilitarian Dulcinea, took pen and tilted at those venerable 
anachronisms which Blackstone had endowed with a specious rationale 
and found a place for in the eternal order of things. If this interpretation 
of the Zeitgeist is correct, one may, perhaps, be condoned for essaying to 
joust with that formidable forensic windmill, the will contest. 

The function of our testamentary law is to provide an efficient proce- 
dure for the transmission of property upon death in accordance with the 
will of its owner. Since its employment is optional, it can discharge that 
function only if it is generally regarded as satisfactory by those who may 
use it. We have, of course, no statistically aseptic data as to the public’s 
attitude, aud probably we never shall have; yet that fact should not pre- 
clude an appraisal of such evidence as is available. 


* Professor of Law, Duke University. 
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To begin with, we know that, except for those occasional divorce pro- 
ceedings which are not of the slot-machine variety, there is no form of civil 
litigation more acrimonious and more conducive to the public display of 
soiled linen and the uncloseting of family skeletons than is the will con- 
test. There is evidence that the promoting of such contests is a fertile 
field for the champertous.' The tax which such proceedings levy upon 
estates subjected to them is frequently far more onerous than that exacted 
by the federal and state governments. Subject in many states to the 
vagaries of the trial by jury of issues affording little opportunity for judi- 
cial guidance, the result of any given case is exceedingly difficult of pre- 
diction. These facts are not hidden from the layman; indeed, he is fortu- 
nate to whom they have not been attested by painful personal or family 
experience. They corroborate the observation which Henry W. Taft of 
the New York Bar made at the close of an illuminating address on ‘Will 
Contests in New York’’: “Modern testators may say that death becomes 
for them ‘armed with a new terror.’ ’” 

It is of no consequence that one may avoid these evils by the simple 
expedient of dying intestate or by making absolute gifts of property before 
death. We cannot well learn how often these courses are followed by those 
who, rightly or wrongly, fear the litigation which testation may breed; but 


every instance where such a fear motivates either intestacy or donations 
which might otherwise have been postponed until death, calls in question 
the efficacy of our testamentary law. 

The same can be said of those various devices which are so frequently 
resorted to as alternatives to the employment of a will to effect the dis- 
tribution of an estate. These include, to enumerate some of their more 
usual forms,‘ the conditional delivery of deeds, the absolute delivery of 


« A recent and peculiarly shameless attempt of this sort is recounted in Will Contest Racket, 
4 Mo. Bar Jour. 110 (1933). 


2 Taft, Will Contests in New York, 30 Yale L. Jour. 592 (1921). This address was one of a 
series sponsored by the Association of the Bar of the City of New York and may also be found 
in Lectures on Legal Topics (1924), 204. 


3 One must, of course, concede the existence of other motives for their utilization. Among 
these may be (1) the desire to escape administration costs, (2) the hope, usually forlorn, of 
evading inheritance taxation, and (3) the superstitious dread of executing an instrument so 
fraught with intimations of mortality. 

4 Reference, in passing, should also be made to another device, the in terrorem clause, avail- 
able to those testators who have reason to fear contests and are yet willing to make substantial 
gifts to those whose intentions they suspect. Its validity is denied in many states, and not 
without cause, for it is a dangerous weapon to place in the hands of the unscrupulous. Its use 
is conditioned in some other jurisdictions upon there being no reasonable cause for contest. 
See Note, 39 Harv. L. Rev. 628 (1926). The value of the latter solution as a deterrent is, at 
best, conjectural. 
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deeds containing conditions postponing operation until death, the placing 
of deeds or bearer securities where they may be accessible to intended 
beneficiaries, the creation of joint bank accounts and deposits in trust for 
others, the establishment of living trusts, and the making of gifts mortis 
causa. Some of these are open to litigation raising the very issues which 
render the will contest obnoxious. All of them run closely ‘fo that shadowy 
line which divides testamentary dispositions from those that are valid 
without benefit of testamentary formalities. Inevitably, therefore, they 
prompt those judicial inquiries to discover, munc pro tunc, the specific 
legal intentions of departed laymen or, less frequently, that type of litiga- 
tion which rises above the plane of the family quarrel to the more lofty 
level of doctrinal disputation and statutory construction.‘ 

These struggles of the ill-advised to elude the Scylla of the will-contest 
and the Charybdis of intestate distribution constitute, to change meta- 
phors in mid-sentence, an important aspect of the pathology of our testa- 
mentary law.° They have inspired the writing of learned monographs too 
numerous for citation which for the most part have been directed, as is 
the custom in such post mortem reports, to the question of whether the 
doctors erred. Why the cases arose and how they might have been pre- 
vented are not within the usual scope of disquisitions on the problem, to 
note a recurrent topic, of whether a deed may properly be said to have been 
“delivered” when placed in the hands of a third person or only upon the 
happening of the condition precedent to its operation, Without derogating 
from the value of such studies within the narrow confines of their objec- 
tives, one may well question the significance of their social contribution. 

That the fear of the will contest may be exaggerated is not of great con- 
sequence; its existence is of chief significance. But is it ill-founded? The 
number of contested wills in proportion to the number offered for probate 


5 The intervention of the legislature in this field has been negligible although some effort has 
been made to improve the bank deposit problem, chiefly, it seems, for the benefit of the banks. 
See Scott, Trusts and the Statute of Wills, 43 Harv. L. Rev. 521, 545 (1930). That this 
legislation is not always efficacious is illustrated by the review of the Washington statutes in 
Oswald, The Legal Efficacy of Attempted Methods of Avoiding Probate, 5 Wash. L. Rev. 1 
(1930). 

® The cases are numerous. For example, under the single heading, “Deposit for delivery on 
death of grantor” (Deeds, § 60), the Decennial Digest for 1907 to 1916 lists 67 cases; the Digest 
for 1916 to 1926, 62; the Current Digests through 1932, 34. (Quaere, does the lower frequency 
in recent years evidence the perfecting of the law or the lower value of land?) There are, of 
course, many cases involving transactions of this character classified under other headings, and 
it should be remembered that appellate decisions are few in proportion to cases tried and to 
controversies settled out of court. 
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may not be large,’ but that is a misleading index of the evil’s extent. The 
threat of the caveat is potent to exact settlements. The position of the 
proponent is always vulnerable, for the very situation out of which the 
threat arises—the atypical distribution of an estate—is suggestive of some 
abnormality either in the testator himself or in his family relationships. 
Moreover, the fact that the devisees and legatees are “volunteers” renders 
them susceptible to offers for settlement. The unpleasantness of the litiga- 
tion itself works for extra-judicial procedure. Some courts have hesitated 
to countenance such settlements,® but recognition is now generally ac- 
corded them. Indeed, in some states statutory machinery exists whereby 
the settlements arrived at may be subjected to judicial scrutiny and duly 
embodied in the estate records.® 

There is no doubt that occasionally these settlements may effect a more 
equitable distribution of an estate than would the testator’s wishes; but 
need one have recourse to psychological or sociological studies to prove 
that our Gonerils are more likely to be litigious than are our Cordelias? 
Moreover, the indulgent provisions in our intestate laws for “laughing 
heirs”’ encourages, as the Wendel case in New York painfully demon- 
strated,’ the frequently profitable assaults on charitable bequests. The 
forced settlement, the will contest itself, and the makeshift substitutes for 


the will combine to justify a re-examination of the testamentary device 
with a view to devising a more satisfactory procedure. 
We are wont to echo Justice Holmes’ observation that our states may 


7In Grant, Law and the Family, it is stated that “rather less than 1%”’ of wills offered for 
probate were disallowed in Massachusetts in a ten year period. The proportion of officially 
sanctioned compromises was about the same. The context indicates that the proportion of un- 
successful attacks was much greater. One may fairly assume that contests are more frequent 
among large estates. 


§ Wisconsin has been especially reluctant. The cases are collected and discussed in 1 Page, 
Wills (2nd ed., 1928), 1048, 1053, §§ 630, 631. 

9 See, e.g., Mass. Gen. Laws (1921), c. 204, § 13, 15-18; Mich. Comp. Laws (Cahill’s Ann. 
Supp. 1922), § 13818(4)-(7); N.Y. Cons. Laws (Cahill, 1930), c. 13, § 10. 

"© Miss Wendel, an elderly recluse whose family had amassed a fortune in New York realty, 
died in 1931, leaving the bulk of her fortune to charity. Her executors filed her will stating that 
she left no relatives. See New York Times, Mar. 24, 1931, p. 1. Some 2300 persons strove to 
establish themselves as entitled to join in the assault on her will. In June, 1933, four claimants, 
conceded to be relatives in the fifth degree, accepted $2,000,000 in consideration of their agree- 
ment not to contest the will. They are believed to have agreed to share this sum with sixty or 
seventy relatives in the sixth, seventh, and eighth degrees. See New York Times, June 30, 1933, 
p. 19. In the course of the proceedings, one man was convicted for having fabricated a claim 
to be the son of the testatrix’s brother, and recently Surrogate Foley referred the activities of 
six other claimants to the Grievance Committee of the Bar Association. See New York Times, 
July 7, 1933, P- 19. 
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furnish laboratories for legislative experimentation without noting at the 
same time how limited has been the exercise of this opportunity in the field 
of private law. English statutory precedents have been followed in many 
instances more blindly than have English decisions. Nowhere is this more 
apparent than with respect to testamentary legislation. The Statute of 
Frauds and the Wills Act have been our models," and with them has come; 
as a matter of course, the grounds’ for caveat developed in English law. 
Yet in 1883 the Michigan legislature did attempt to cope with the prob- 
lem of the contest. The effort was a clumsy one: the statute” provided 
for a petition by the testator to the probate court which was then to cite 
heirs and other persons named by the petitioner to a hearing at which the 
testamentary capacity and freedom of the testator were to be determined, 
and, if these were established, the judge was to decree the validity of the 
will. Appeal from his decision might be taken, and the power to revoke, 
alter, or amend the will thus established was expressly reserved. The stat- 
ute was soon put to judicial test, and in an action of mandamus to vacate 
an order affirming the decree of the probate judge, the Supreme Court of 
Michigan held that the act authorized a proceeding without the scope of 
the judicial power and that therefore the courts could not be called upon 
to enforce it." 

Without examining the merits of the interesting question as to the doc- 
trine of the separation of powers which the case poses, it is evident that the 
procedure was ill-designed to effect the end in view. Indeed, it invited will- 
contests and did so under such conditions as to insure the disruption be- 
yond repair of the family participating. In those cases where the power to 
revoke or amend discouraged aggrieved parties from contesting, the stat- 
ute seems to have afforded little assurance that an adequate inquiry would 
be made as to the validity of the will. Apparently the failure of this effort 
discouraged the proponents of remedial legislation; inertia wins many 
such easy victories. Yet the court was sympathetic to the desire to dis- 
courage “the post mortem squabblings and contests on mental condition 
which have made a will the least secure of all human dealings, and made it 

™ See Bordwell, The Statute Law of Wills, 14 Iowa L. Rev. 1, 172, 283, 428 (1928). The 
author remarks with reference to the English Statute of Frauds, the Statute of George II as to 
interested witnesses, and the Statute of Wills of 1837, “The content of these three statutes is 


what makes up the bulk of the wills acts in most of the United States” (p. 4). The holographic 
will is an American importation from the Continent. 


1883 Mich. Pub. Stat., 17. The text of this act is set forth in Note, 24 Am. L. Reg. (N.S.) 
794 (1885). 
3 Lloyd v. Wayne Circuit Judge, 56 Mich. 236, 23 N.W. 28 (1885). Cooley, C. J., and 


Campbell, J., filed separate opinions. The former noted an additional ground for invalidity, 
failure to provide for notice to the testator’s wife. 





LEGISLATION AND ADMINISTRATION 445 


doubtful whether in some regions insanity is not accepted as the normal 
condition of testators.’** Moreover, the court suggested an alternative 
avenue of escape to the one which it had closed, pointing to the machinery 
for the acknowledgment of deeds as a device which might profitably be ex- 
tended to testamentary dispositions." 

This suggestion is one still worthy of exploration, despite its half cen- 
tury of neglect."® Essentially a will is a conveyance of property in which, 
subject to the limitations on testamentary liberty thought necessary for 
the protection of widows and children, the effectuation of the testator’s 
intention is the primary concern of the law. The informality of will-mak- 
ing under present statutes necessitates that ample opportunity be afforded 
for judicial scrutiny of the wills thus made; but if reasonable assurance can 
be had in the testator’s lifetime that his intention is in fact represented by 
his will, there is no need for elaborate provision for its post mortem exami- 
nation on behalf of disappointed claimants. In conveyances inter vivos 
considerable informality prevails, and the possibility of setting such trans- 
action aside on grounds not dissimilar to those of the caveat continues; yet 
statutes for the acknowledgment of deeds and for private examination in 
cases of grants by married women" have materially augmented their cer- 
tainty. 

Probably we are not in a position to insist upon more elaborate cere- 
mony in the execution of all wills; but that is no reason for not providing 
for greater formality, optional with the testator, if such formality can 
relieve him and his beneficiaries of the menace of the will contest. Let us, 
therefore, preserve the customary rules for the execution of wills and the 
grounds of contest, but in addition thereto, provide an alternative proce- 
dure along the following lines: A testator,"* after the preparation of his 

"4 Campbell, J., Lloyd v. Wayne Circuit Judge, 56 Mich. 236, 242, 23 N.W. 28, 30 (188s). 

's [bid. The judgealso referred with approval to the civil law procedure, discussed infra, p. 449. 


6 Only two proposals of a similar character have come to my notice. In a note in 50 Am. L. 
Rev. 742 (1916), H. C. Lewis of the District of Columbia Bar, urged that provision be made for 
ante mortem probate. His proposal bears considerable resemblance to the ill-fated Michigan 
statute which seems to have escaped his attention. Since the submission of this article, a 
second proposal for ante mortem probate has been published. See Redfearn, Ante-Mortem 
Probate, 38 Com. L. Jour. 571 (Oct., 1933). This proposal gains authority from the fact 
that it comes from the learned author of a treatise on Wills. 

17 These statutes are an outgrowth of the old English procedure of resorting to a collusive 
action, the fine, to enable femes covert to convey realty. A private examination by the court 
was relied on for assurance that the conveyance was freely made. See 3 Holdsworth, History of 
English Law (1927), 245. 

*8 It might be deemed advisable to restrict the exercise of the suggested procedure to resi- 
dent testators or, if extended to non-resident owners of local land, to require a greater number 
of witnesses. Cf. La. Civil Code (Dart, 1932), § 1578, summarized in note 30, infra. 
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will, should present it for “probate’’’® to’a designated official of the pro- 
bate court.”® His will should be accompanied by an affidavit setting forth 
his heirs and next-of-kin and the extent, if any, to which they are depend- 
ent on him for support. His counsel or scrivener, if any, should also pre- 
sent an affidavit setting forth briefly the circumstances under which the 
preparation of the will was undertaken and the affiant’s opinion as to the 
testamentary freedom and capacity of the testator. Affidavits should 
likewise be secured from, say, at least three persons, not interested in the 
will, stating the affiants’ acquaintance with the testator and their opin- 
ions. After opportunity had been given the examining officer for scrutiny 
of the will and affidavits, provision should be made for a private hearing 
at which he would examine separately the testator and each of the affiants. 
The examination of the former could be directed especially toward the 
question of undue influence when the possibility thereof was revealed by 
strikingly unusual distribution of property. If the facts offered by the 
witnesses to establish their opinion on the point of capacity seemed inade- 
quate and especially if their acquaintance with the testator did not afford 
them proper opportunity for observation, the will should not then be ad- 
mitted to probate but an opportunity given to the testator to furnish bet- 
ter qualified witnesses at a further hearing.’* 

If the hearing gave rise to substantial doubt as to the freedom or 
capacity of the testator, the examiner should deny probate, and no appeal 

"9 This term has come to connote a judicial proceeding, and such the proposed procedure 
would not be. Nevertheless, it would discharge the same function as the conventional probate 
and there seems no advantage in a discriminatory terminology. In North Carolina, inciden- 


tally, the term “probate” isapplied to the statutory procedure for the acknowledgment of deeds. 
See N.C. Code (Michie, 1931), c. 65, art. 1. 

20 The probate judge might serve in those jurisdictions where such work would not unduly 
interfere with his other duties and where his action in this capacity would not raise a constitu- 
tional problem as to the separation of powers. Cf. Lloyd v. Wayne Circuit Judge, 56 Mich. 236, 
23 N.W. 28 (1885), supra, note 13. In many jurisdictions, probate work is not entrusted to a 
“constitutional” court. For example, in North Carolina it is handled in the first instance by 
the clerk of the Superior Court. See N.C. Code (Michie, 1931), § 1. 

208 Recourse to psychiatric examination might be indicated in some situations. A detailed 
outline for such examination of testators is set forth in Hulbert, Probate Psychiatry—A Neuro- 
Psychiatric Examination of Testator from the Psychiatric Viewpoint, 25 Ill. L. Rev. 288 
(1930). The suggested examination is to be made at the time of testation with a view to the 
utilization of the findings in the event of will contests. A means of insuring the admissibility of 
such evidence is suggested in a companion article, Stephens, Probate Psychiatry—Examination 
of Testamentary Capacity by a Psychiatrist as a Subscribing Witness, 25 Ill. L. Rev. 276 
(1930). A statutory device with the same end in view is described in note 29, infra. The ad- 
vantages which may be derived from such examinations would accrue more certainly if the 
proposed probate machinery were adopted. In that event, it would doubtless be found useful 
in the larger communities to accredit psychiatrists of recognized ability to the probate court. 
Fees for such service might be subject to regulation. 
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should be had from his decision.” The instrument might, however, be 
executed in the usual manner and propounded upon the death of the testa- 
tor, subject to caveat on the usual grounds. If, however, the hearing estab- 
lished its validity to the reasonable satisfaction of the examiner, he should 
enter his acceptance thereon and the will, together with the accompanying 
affidavits, should then be officially sealed and deposited in a repository 
provided by the county, accessible, during the lifetime of the testator, 
only to him and to his attorney thereunto duly authorized.” 

Such an instrument should be alterable or revocable only by similar 
proceedings,”* by a properly executed will, or by operation of law on the 
usual grounds. Upon the death of the testator, access to it should be given 
to interested parties. Formal proof would not be necessary, but an order 
admitting it might be made in conformity with the usual practice. Some 
opportunity, however, should be granted to attack its probate on grounds 
similar in general to those available to one seeking to set aside a judg- 
ment. Thus want of jurisdiction, fraud or interest on the part of the ex- 
amining officer, impersonation of affiants or substantial misstatements of 
fact (but not of opinion) in the affidavits, might properly be grounds for 
setting aside the probate, in which event the will might be offered for 
probate in the usual manner. Obviously, these grounds would seldom af- 


ford encouragement to those seeking to attack the will and would give 
them little leverage to pry a settlement from the estate. 

The risk of occasional injustice would not be obviated; only the Utopian 
can hope for this. The procedure outlined would provoke deliberation, and 


2t Mandamus would lie, of course, where the examiner refused to consider the case, but in 
view of the non-judicial nature of the probate proceeding, its discretionary character, and the 
fact that the regular course of probate would still be open to the disappointed testator, there 


seems to be no advantage in permitting judicial review commensurate with the burdens which 
it would impose. 


22 The provisions for deposit would doubtless follow those in existence in England and many 
of the United States. See 15 and 16 Geo. 5, c. 49, § 172; Ark. Dig. Stat. (Crawford & Moses, 
1921), § 10496; Kans. Rev. Stat. Ann. (1923), § 22-204—22-207; Maine Rev. Stat. (1930), c. 
76, § 3; Md. Ann. Code (Bagby, 1924), art. 93, § 366; Mass. Gen. Laws (1921), c. 191, § 10-12; 
Mich. Comp. Laws (1915), § 13773-75; Minn. Stat. (Mason, 1927), § 8750; Neb. Comp. Stat. 
(1929), § 30-211—30-213; N.H. Pub. Laws (1926), § 1203; N.Y. Cons. Laws (Cahill, 1930), 
c. 13, § 30-33; N.D. Comp. Laws (1913), § 5656-58; Ohio Gen. Code Ann. (Page, 1931), 
§ 10504-6—10504-9; Okla. Comp. Stat. (1921), § 11237-11239; S.D. Comp. Laws (1929), 
§ 620-622; Utah Comp. Laws (1917), 6320; Wis. Stat. (1929), § 238—15. 

23 Special provision might well be made for minor alterations or even for more substantial 
ones not affecting the testator’s family without resort to the same procedure as that necessary 
for the original probate of the will. In such instances an affidavit by, and an examination of, 
the testator only might suffice. Certainly some flexibility in the machinery established would 
be indicated, but its achievement would call for carefully thought-out legislation. 
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the somewhat greater expense” and effort involved (for the testator, but 
not for his estate) would discourage too frequent application. The likeli- 
hood is that the official charged with the responsibility of passing on such 
applications for probate would grow skilled in detecting the incompetent 
and the victim of moral coercion.*> The evidence before him would not 
have staled with time, nor would he be embarrassed by the death or for- 
getfulness of witnesses. No doubt when his ‘examination revealed in- 
equities, he would often find it possible to persuade a testator to readjust 
his distribution. Where he had reason to believe that the testator was 
being gulled by some unscrupulous individual or organization his decision 
might be suspended until the district attorney’s office gave the beneficiary 
a clean bill of health. The obvious errors of law and expression which 
thwart so many testamentary intentions might be pointed out for correc- 
tion. The pitfalls of the formalities of execution would be avoided. With- 
out undertaking either the rewriting or perfection of the testamentary in- 
struments submitted to him, the examiner could perform a service which 
in its value to beneficiaries and to the state and county in diminishing ex- 
pensive litigation would many times exceed the cost of his off.ce.” 

If statutory precedents closely approximating this procedure exist, 
search has not revealed them.’’ An interesting analogy is afforded by 
statutes providing for the designation of heirs which in effect confer a 


24 A schedule of fees for this service graduated with some relation to the size of the estate 
involved would discourage resort to it where the ordinary procedure would serve as well. 

*s Judge Campbell, in the Lloyd case, 56 Mich. 236, 242, 23 N.W. 28, 30 (1885), said, with 
reference to the acknowledgment of wills, that where “such an acknowledgment is made before 
trustworthy officers, and in the enforced absence of all other persons, the security against in- 
capacity and incompetency is quite as strong as can be found in a contest before a court or jury 
that never saw the testator. A man’s incapacity, if it exists, will not easily escape the notice of 
his disinterested friends and neighbors, and when they certify to his competency and freedom 
of action with their attention called to their own responsibility in doing so, they are seldom 
mistaken.” 

The desirability of jury trials to determine the issue of capacity is questioned in Taft, op. 
cil., supra, note 2, 600. 

* Mr. Taft pointed out that 15 cases in which testators were held incompetent in New 
York County “occupied 190 days or nearly one entire year.” Taft, op. cit., supra, note 2, at 
599: 

“The very nature of will contests involving testamentary capacity is such that they require 
an investigation of the entire life history of the testator, and that protracts them for many days 
and sometimes many weeks The cost of such trials to both the state and decedents’ 
estates is enormous.” Jbid., 603. 

27 In Lewis, op. cit., supra, note 16, the statute, 36 Stat. 856 (1910), 25 U.S.C.A. § 373, con- 
ferring testamentary power upon Indians, subject to the examination and approval of their 
wills by the Secretary of the Interior, is cited as affording a precedent for ante mortem probate. 
A will thus approved may be cancelled within a year after the testator’s death upon a showing 
of fraud in its procurement. 
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considerable testamentary power to be exercised through court proceed- 
ings.’ Statutes for the deposit of wills,?* by the virtual elimination of 
claims of forgery and alteration where the facilities provided for are uti- 
lized, constitute a very limited step in its direction. In at least two 
states, however, provision is now made for the filing of affidavits, made at 
the time of the execution of the will and setting forth the facts which 
would be relevant at its probate.’ A closer resemblance is to be found 
in the Louisiana statutes which in this field derive from the civil law. 
There a “nuncupative will by public act,’ the most formal of the Louisi- 
ana testaments,*® need not be proved.** It is, however, open to attack 


278 See Ark. Dig. Stat. (Crawford & Moses, 1921), § 3493-94; Ohio Gen. Code Ann. (Page, 
1931), § 10503-12; Wis. Stat. (1929), § 296.41-2. The Ohio statute, which dates from 1854, 
seems the most satisfactory. It provides as follows: 

“A person of sound mind and memory may appear before the probate judge of his county, 
and in the presence of such judge and two disinterested persons of his or her acquaintance, file 
a written declaration, subscribed by him, which must be attested by such persons, declaring 
that, as his or her free and voluntary act, he or she did designate and appoint another, naming 
and stating the place or residence of such persons specifically, to stand toward him in the rela- 
tion of an heir-at-law in the event of his or her death. If satisfied that such declarant is of sound 
mind and memory, and free from restraint, the judge thereupon shall enter that fact upon his 
journal, and make a complete record of such proceedings. Thenceforward the person thus 
designated will stand in the same relation, for all purposes, to such declarant as he or she could, 
if a child born in lawful wedlock. The rules of inheritance will be the same, between him and 
the relations by blood of the declarant, as if so born; and a certified copy of such record will be 
prima facie evidence of the fact stated therein, and conclusive evidence, unless impeached for 
actual fraud or undue influence.” 


An heir so designated enjoys the same status as a child born in lawful wedlock under the Ohio 
provision for after-born or pretermitted heirs. Ohio Gen. Code Ann. (Page, 1931), § 10504-49. 

28 These acts are collected in note 22, supra. It is amusing to note that the English proto- 
type (20 & 21 Vict. c. 77, 91) of this cautious gesture in aid of testators aroused the apprehen- 
sion of Lord St. Leonards who criticized it in his “Handy Book on Property Law.” Both the 
Irish Law Times and the Law Journal were moved to chide him gently for his fears, which they 
asserted had proved “visionary.” See’g Ir. L. T. 258 (1875); 10 L. J. 343 (1875). 


29In 1923, the New York Decedent Estate Law providing for the deposit of wills was 
amended to permit the execution of affidavits by each subscribing witness to a will “setting 
forth such facts as he would be required to testify to in order to prove such will” and by certi- 
fied medical examiners “certifying that the maker of said will was of sound mind at the time 
of its execution, together with any facts supporting such opinion.”’ Such affidavits were to be 
written or attached to the will and filed therewith. N.Y. Cons. Laws (Cahill, 1930), c. 13, § 30. 

In the 1932 revision of the West Virginia Code, a provision was added for the execution of 
similar affidavits by subscribing witnesses, but this was not accompanied by any provision for 
deposit. Perhaps for this reason, the revisers limited the use of such affidavits to cases where 
there was no contest of the will. W.Va. Code (Michie, 1932), § 4075. Its efficacy as a preven- 
tive of such contests is therefore negligible. 

3° The nuncupative will by public act is dictated by the testator to a notary in the presence 
of three or, if the testator is a non-resident, five witnesses. The will must be signed by the 
testator or if he is unable, the reason therefor must be set forth in the notarial act embodying 
the will. Witnesses must also sign. The entire transaction must be consummated at one time 
without interruption. La. Civil Code (Dart, 1932), §§ 1578-1580. 


3t La. Civil Code (Dart, 1932), § 1647. Exception is made where forgery is alleged: 
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on the ground of testamentary incapacity.” No will in Louisiana may 
be invalidated by reason of captation (undue influence) ,** but the signifi- 
cance of this provision is diminished by provisions barring persons likely 
to subvert the testator’s will from sharing in his estate*4 and by the rigor- 
ous limitations upon the testator’s testamentary power.*> The nuncupa- 
tive will by public act is surrounded by such formalities as militate 
against fraud and hasty will-making; but its very complexity sometimes 
proves the testator’s undoing.** Moreover, it is essentially formal; the 
procedure does not include any inquiry into the facts which the will con- 
test and the proposed examination tend to reveal. While, therefore, the 
Louisiana statutes (and their Continental prototypes) are inadequate to 
attain the end sought by this proposal, they do afford a needed reminder 
that the Statute of Frauds and the Wills Act do not exhaust the possibili- 
ties open to the legislator in this field. 

Nor does the plan presented in this note. It is offered more as a demon- 
stration that the diminution in our law of this ancient abuse is feasible 
than as a perfected outline for the necessary preventive legislation. Ad- 
mit the evil and the possibility of its correction; the problem of mechanics 
will soon yield to thoughtful consideration. Responsibility for reform will 
then rest where rightfully it belongs: with the Bar and with the legisla- 
tures. 

32 See La. Civil Code (Dart, 1932), § 1475. Six cases appear in the Louisiana reports since 


1913 in which nuncupative wills by public act were attacked on grounds of testamentary in- 
capacity. In each of them the judgment below was for the proponent, and it was affirmed. 

33 La. Civil Code (Dart, 1932), § 1492 provides: ‘Proof is not admitted of the dispositions 
having been made through hatred, anger, suggestion, or captation.” 

34 Physicians and ministers attending the deceased in his last illness are barred. La. Civil 
Code (Dart, 1932), § 1489. Those living in concubinage may not give to each other, ibid., 
§ 1481, and gifts to illegitimate children are restricted, ibid., § 1483-1488. 


3s The doctrine of forced heirship prevails in Louisiana. See La. Civil Code (Dart, 1932); 
3 Bl. Comm., tit. IT, c. 3. 


3% Since 1913 there have been sixteen cases in which the question of the adequacy of the 
execution of a nuncupative will by public act has been carried to the Louisiana Supreme Court. 
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SHOULD THE RATE MAKING UNIT BE 
FIXED BY STATUTE? 


E. G. Barrp* 


| THE early days of utility regulation the municipality was the area 

of operation of the average public service company. The typical plant 
was a locally owned and operated corporate entity seldom serving more 
than the one community. In consequence the municipality became first in 
fact the basic unit of rate regulation. Rates were fixed by contract and 
ordinance. The early statutes recognized this essentially local character of 
utility operations, and commonly authorized the municipalities to regulate 
rate and service matters within their borders. With the subsequent de- 
velopment of utility service came the statutes creating state regulatory 
‘ commissions or authorizing the older warehouse and railroad commissions 
to deal with the utility enterprises. These statutes commonly provided 
for hearings upon complaint of a municipality or a specified number of 
residents. In addition many of these statutes prohibited utility companies 
from granting or maintaining undue preferences or advantages in rates in 
one locality to the prejudice of other localities. Schedule making retained 
its local significance, tariffs being commonly devised for application to 
particular towns and cities. Thus has rate making retained an essentially 
local characteristic. 

The statutes remain generally unchanged, although time has brought 
the widespread utility companies serving many towns and cities even 
across state boundaries, with a host of attendant difficulties in the evalua- 
tion of property, in revenue, expense and plant segregations and appor- 
tionments and in the distribution of the price burden itself. To meet the 
situation commissions have used two methods of calculating the fair re- 
turn’ to which utility management is constitutionally entitled and im- 


* Professor of Law, The Hartford College of Law. 


* States are without authority to determine the reasonableness of the total return of inter- 
state companies. In Smith v. Illinois Bell Tel. Co., 282 U.S. 133, 148-49, 51 Sup. Ct. 65, 68-69 
(1930) the Court said, per Mr. Chief Justice Hughes: 

“‘The separation of the intrastate and interstate property, revenues and expenses of the com- 
pany is important not simply as a theoretical allocation to two branches of the business. It is 
essential to the appropriate recognition of the competent governmental authority in each field 
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posing that amount upon the consumers throughout the area served in 
the form of rates and charges. These methods were described by the New 
York Public Service Commission as follows: 


. . . . This ‘local area’ theory requires that telephone rates in any particular munici- 
pality shall be based on the company’s investments in wires, apparatus, etc., utilized 
within the boundaries of that municipality. 

Another method, known as the ‘company wide’ theory, requires the fixing of rates 
based on a valuation of the company’s entire property; the determination of proper 
and necessary expenses, and the amount of revenues requisite to meet these expenses. 
Under this method, the payment of this revenue is distributed over all the company’s 
various exchanges, in just proportions, according to the class of service desired, the 
number of subscribers, and the physical, industrial, commercial, social, business and 
residential needs and conditions.” 


The “company-wide” method has been urged as a principle of rate mak- 
ing since Smyth v. Ames. Applications of that method have been so com- 
mon that some commissions and one court have clothed the proposition 
with the dignity of an established principle of administrative law.* At 


of regulation . . . . the interstate tolls are the rates applicable to interstate commerce, and 
neither these interstate rates nor the division of the revenue arising from interstate rates was 
a matter for the determination either of the Illinois Commission or of the court in dealing with 
the order of that Commission.” 

And see to the same effect: Florida v. United States, 282 U.S. 194 (1931); United Fuel Gas 
Co. v. Railroad Comm., 278 U.S. 300, 49 Sup. Ct. 150 (1929); New York v. United States, 257 
U.S. 591, 42 Sup. Ct. 239, 66 L. Ed. 385 (1922); Railroad Comm. of Wisconsin v. C., B. & Q. 
R. R. Co., 257 U.S. 563, 579, 580, 42 Sup. Ct. 232, 234, 66 L. Ed. 371, 379, 380 (1922); Illinois 
Central R. R. Co. v. Public Util. Comm., 245 U.S. 493, 507, 508, 38 Sup. Ct. 170, 175, 62 
L. Ed. 425, 437 (1918); C., B. & Q. R. R. Co. v. Railroad Comm. of Wisconsin, 237 U.S. 220, 
35 Sup. Ct. 560, 59 L. Ed. 926 (1915); Houston, E. & W. Texas Ry. Co. v. United States, 234 
U.S. 342, 34 Sup. Ct. 833, 58 L. Ed. 1341 (1914); The Minnesota Rate Case, 230 U.S. 352, 434- 
436, 33 Sup. Ct. 729, 57 L. Ed. 1511 (1912); Western Union Tel. Co. v. Kansas, 216 U.S. 1, 30 
Sup. Ct. 190, 54 L. Ed. 355 (1910). 

2 Re New York Tel. Co., (N.Y.) P.U.R. 1922A, 497, 499. Blakeslee, Commissioner. 

3 169 U.S. 466, 541, 18 Sup. Ct. 418, 432 (1898). Mr. Justice Harlan: “The argument that 
a railroad line is an entirety; that its income goes into, and its expenses are provided for, out 
of a common fund; and that its capitalization is on its entire line, within and without the State, 
can have no application where the State is without authority over rates on the entire line, and 
can only deal with local rates 

4 For the commission decisions, see text, post. Michigan Bell Tel. Co. v. Odell, 45 F. (2d) 
180 (1930) is the court case referred to. At pages 181-182 the court said: 

“The separable contention of the city of Detroit that . . . . the property, revenues, and ex- 
penses of the plaintiff involved in the furnishing of telephone service in that city should be 
segregated from those involved in connection with the other exchanges in the state, . . . . was 
held by the master to be contrary to established law on this subject, for the reason that, in 
determining whether rates prescribed by a state for a public utility are confiscatory, the prop- 
erty, revenues, and expenses of such utility ought to be considered on a state-wide basis. With 
this conclusion we agree 

The case was remanded on motion for re-reference to the master for further hearings in 
view of the subsequent decision of the Supreme Court in Smith v. Illinois Bell Tel. Co., supra, 
note 1, 282 U.S. 133, 51 Sup. Ct. 65 (1930). 
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the other extreme is a legislature which has sought to prevent rate differ- 
entials as between contiguous cities served by the same company, and 
prescribed such regional situations as appraisal units in the fixing of elec- 
tric rates. . 

It is submitted that choice of rate making method is fundamentally a 
matter for administrative discretion in the specific instance. This dis- 
cretion should not be controlled by statute. The commission and court 
opinions to be examined herein should not be interpreted as establishing 
either the local-area or the company-wide method as matter of law. Those 
decisions which require specific application of the local-area method should 
not be regarded as precluding the use of the company-wide method. This 
paper has no quarrel with methods. It seeks to challenge only the reason- 
ing of those who have mistaken mere fact-finding for legal principle. 


THE COMMISSION AND COURT OPINIONS 


Under the former Michigan statute the commission was empowered to 
fix rates only upon a petition from city and company to compromise pre- 
ceding negotiations. Rate making was purely a matter of local concern 
in the ordinary situation. Nevertheless in Re City of Pontiac’ the com- 
mission applied the company-wide method in evaluating the property and 
determining heating standards for a gas company which served two other 
communities not parties to the proceeding. The commission said that it 
would be practically impossible to segregate values as between the com- 
munities affected without the use of estimates and percentages which 
‘“‘would lead to theoretical refinements” and could “result in no good pur- 
pose.” Therefore it fixed rates and a heating standard for Pontiac which 
the commissioners believed would be “appropriate” also for the other two 
towns. 

The New York commission’s opinion already referred to, pointedly il- 
lustrated the economies of time and expense the company-wide method 
allowed over the use of the local-area theory, saying: 

In the Buffalo case it was necessary to appraise an office building in New York city, 
over 400 miles from the Buffalo local area, because executive, supervising and account- 
ing work is carried on there for the entire company, and so is of benefit to the Buffalo 


local area. The percentage finally arrived at, of these various services, 2.3 per cent, 
was then applied to the valuation of the building and charged to Buffalo. A garage 


5 Mich. Comp. Laws (1929). § 11099 is to the effect that where the same rate for electric 
service prevails or is fixed to apply in two or more contiguous cities served by the same com- 
pany, the territory so served must be treated as a unit for the purpose of fixing rates and the 
rate not changed “until it shall be shown that continuation of such identical . . . . rate or rates 
will work substantial hardship to some municipality or person, firm or corporation affected 
thereby.” Quoted at length in note 44, post. 


® Mich. Public Acts of 1919, 419. 7P.U.R. 1923D, 193, 216-218 (Mich.). 
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and shop, the Seneca Office Building (used for offices of the western district of the com- 
pany), and the cost of all the general telephone equipment in the western district, had 
to be so apportioned. Carrying these computations to the extent of their separation 
into exchange and toll property, and into exchange and toll use, gives an idea of the 
expense involved and is only one phase of the inquiry following the theory used. The 
financial benefit to the experts and attorneys engaged may be considerable, but the 
ultimate cost to the telephone subscriber and the taxpayer is an unnecessary burden.® 


The Georgia commission adopted the company-wide method for the 
reason that “There is such inter-relation and interchange of service be- 
tween the different local exchanges as prevents a separate treatment of 
each.’’ The commission remarked further: 

. .. . The physical plant in Atlanta or Macon or Valdosta is used in part and to an 
extent by some other exchanges in these immediate sections and hence it is an exceed- 
ingly difficult task to ascertain the strictly local uses of the properties involved and the 
values thereof, as well as a fair allocation of revenues and expenses. The greater the 
development in the state as a whole, the greater the value of the service to the individu- 


al community or subscriber, regardless of location or the character of the service con- 
tracted for.® 


The Montana commission reviewed the practice of other commissions 
and came to the conclusion that “the state-wide method of treatment is 
now so universally adopted by courts and commissions that argument for 
it, as an original proposition is unnecessary.’”’ The commission also 
thought that accurate valuation of property within and apportionable to 
any particular local area or community would be impossible.” 

In Oregon the Public Service Commission said: 

. ... The value to all telephone users of extension of service to many small com- 
munities, where the local expenses are necessarily greater than the local earnings, is so 
great that it is just and right that the state system be considered as a whole, such rates 


being fixed as will meet the entire cost, and the charges so distributed that uniform 
rates will prevail in exchanges of approximately the same size and development." 


This doctrine appears in the decision of the New York commission pre- 
viously quoted from. That commission said: 


If return be based solely on local investment, no company can develop unprofitable 
territory or extend telephone service to smaller communities. The measure of value of 


§ P.U.R. 1922A, 497, 501, supra, note 2. See also Re New York Tel. Co., P.U.R. 1930C, 325, 
366-367 (N.Y.). The Buffalo case referred to is Stone v. New York Tel. Co., and Farmer v. 
Same, P.U.R. 1921D, 736. 


® Re Southern Bell Tel. & Tel. Co., P.U.R. 1921C, 833, 849. By the Commission. 
© Public Serv. Comm. v. Mountain States Tel. & Tel. Co., P.U.R. 1924C, 545, 556. 


" Re Pacific Tel. & Tel. Co., P.U.R. 1922C, 248, 272. By the Commission. Cf. Re Pacific 
Tel. & Tel. Co., P.U.R. 1920B, 199. 
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telephone service to a subscriber is based upon the most complete extension of tele- 
phone service.” 


The same point of view was expressed by the Pennsylvania commission, 
the company-wide method being carried to the point where a local segre- 
gation and apportionment for the purpose of testing the reasonableness of 
local service rates was denied a petitioning municipality. The commission 
had used the company-wide method in valuing the property of the Bell 
Company throughout the state, rates for particular cities being fixed upon 
a consideration of factors similar to those mentioned by the New York 
commission in the quoted case. Cities were grouped into divisions or 
groups according to telephonic population, the largest cities of the first 
group thus paying the highest charges, the smaller cities in the second 
group paying slightly lower charges, the smallest communities in the last 
group paying the lowest charges of all. In no case was the revenue ob- 
tained from a particular city related to a segregated valuation of the prop- 
erty used and useful in that city, that test for adequacy in return being 
applied only to the total statewide return. The city of New Castle peti- 
tioned for a reopening of the statewide case, arguing that the reasonable- 
ness of local rates could only be determined by an evaluation of the com- 
pany’s property in and apportionable to that city. The commission in 
denying this contention said that such a procedure in fixing rates would 
require over four hundred separate valuations in the state of Pennsylvania 
and hinted that an application of the local-area theory might have a re- 
sult unfavorable to the city of New Castle. The commission said further: 

It is well known that the present theory of telephone rate making is based upon 
making the cost of service to subscribers correspond to the amount of service whichis 
at their command. Thus the rates in this state are greater in Philadelphia and Pitts- 
burg, in which large centers subscribers have the advantage of service embracing many 
thousands of subscribers, and the rates gradually reduce to the lowest charges, which 


are applied to exchanges having the fewest subscribers and, therefore, the most 
limited service. 


It is entirely conceivable that if a theory such as that for which the city of New 
Castle contends . . . . should prevail, a great many of the smaller communities of the 
state, and possibly all of the rural districts, would be cut off entirely from telephone 
service by prohibitive rates." 

In a subsequent case the company contended that it was entitled to 
earn a fair return upon the property used and useful in rendering service 
within a particular municipality. The commission denied this contention 
also. No segregation of property values and expenses had been submitted 


"2 P.U.R. 1922A, 497, 502, supra note 2. 
"3 City of New Castle v. Bell Tel. Co., P.U.R. 1921B, 378, 380. By the Commission. 
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in evidence by the company. The commission said that such evidence 
“would, however, be of little, if any, probative value.’ 

The New York, Montana, Oregon, and Pennsylvania statutes prohibit 
undue preferences between localities and between classes of service." 
Nevertheless these commissions found no difficulty in choosing the com- 
pany-wide method and valuing the total intrastate property of a telephone 
utility as the unit for rate making purposes. Indeed, the Pennsylvania 
commission went farthest and actually denied the city of New Castle a 
statutory right to insist upon a local valuation. 

It is clear that the commissions quoted were proceeding upon the the- 
ory that a utility company may not be permitted to charge rates in each 
of the municipalities it serves which will yield a profit over the costs of 
operations therein. Particular communities, under this theory, need not 
contribute a fully compensatory share to the state-wide return as a whole 
and indeed some of the language used would intimate that certain com- 
munities must even be served at a loss provided only that the company- 
wide return as a whole is not reduced below the constitutional minimum. 
Whether the fixing of rates at less than cost in a favored group of smaller 
and less prosperous communities would violate any constitutional right 
upon which the company might insist would depend first, of course, on 
whether remunerative rates could be collected in such communities, and 


secondly, upon the application of general rate making principles enunci- 
ated by the United States Supreme Court. Should the rate schedule made 
to apply only to the various services rendered a particular group of cities 
cover the separable costs of these services and some “‘proper’””® share of the 


"4 Long v. Lehigh Tel. Co., P.U.R. 1927A, 772, 776. And see also United Business Men’s 
Assn. v. Bell Tel. Co., (Pa.) P.U.R. 1920F, 682. 


*s N.Y. Cahill’s Consol. Laws (1923), c. 49, §91 (telegraph and telephone companies); 
N.Y. Cahill’s Consol. Laws (1930), c. 49, §§ 32 (carriers), 65 (3) (gas and electric companies), 
79(3) (steam companies), 91 (3) (telephone and telegraph companies); Mont Rev. Code (1921), 
§ 3809 (all utilities); Ore. Code (1930), §§ 61-265 (all utilities), 62-154 (carriers); Pa. Stat. 
(1920), § 18099 (all utilities). To the same effect are: Ariz. Rev. Code (1928), § 679 (all utili- 
ties); Cal. Gen. Laws (1931), Act 6386, § 19 (all utilities); Colo. Comp. Laws (1921), § 2929 
(all utilities); Fla. Comp. Gen. Laws (1927), § 6366 (telephone and telegraph companies); 
Idaho Ann. Code (1932), § 59-315 (all utilities); Ill. Cahill’s Rev. Stat. (1929), c. 111a, par. 53 
(all utilities); Ky. Carroll’s Stat. (Baldwin’s Revision, 1930), § 201e—11 (all utilities); Mich. 
Comp. Laws (1929), § 11704 (telephone companies only prohibited from discriminating be- 
tween localities—Comp. Laws [1915], § 6693); Ohio Gen. Code Ann. (Page, 1926), § 614-15 
(all utilities); Miss. Ann. Code (1930), § 7096 (carriers, express and telephone and telegraph 
companies). 

© To say that a certain service “costs” so much to render is to assume that it does. What is 
meant is that, so far as can be determined, a particular service causes certain expenditures to be 
made. Some of these expenditures can be accurately ascertained or pointed to as being directly 
and entirely caused by the particular traffic or service classification. These expenses are com- 
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joint costs and yield some profit over, there would seem to be no constitu- 
tional invalidity, on the authority of Vandalia Railroad Company v. 
Schnull.'7 That case involved the validity of particular rates fixed upon 
but a few classes of freight and for transportation between certain points 
within the state of Indiana. The carrier contended that the revenue from 
a traffic to which a rate applies is the test of its legality, and that any de- 
ficiency in that revenue cannot be made up, over the company’s objec- 
tion, from the yield of rates on other traffic. Defendants in error contended 
that if the revenues from all of the intrastate business of the carrier were 
sufficient to compensate the company, particular rates though unremuner- 
ative, were nevertheless legal. Although the Court divided five to four in 
denying this latter contention, the case has never been over-ruled. It may 
be urged that the group method of fixing telephone exchange rates does 
not make the services rendered within any one city or within any one 
group of cities an “entire’’ traffic in the sense that term has been used by 
the Supreme Court. It may not be improper to regard these particular 
local services as parts only of one entire company-wide exchange service. 
If so, it is the revenue from the entirety which will determine constitu- 
tionality. The fact that subscribers to this service pay different rates the 
differentials being based upon the size of the town or city in which they 
live goes not to constitutionality but to the statutory question of unjust 


monly referred to as “out of pocket” costs or “separable” costs. Other expenses which are not 
separable, in the sense that it cannot be determined with accuracy exactly what portion thereof 
any particular traffic or service classification is responsible for, are described as “overhead” 
costs or “joint” costs. In the text above “‘cost” means the sum of a traffic’s separable expense 
and some more or less arbitrary share of the joint expenses. This is the definition insisted upon 
by the United States Supreme Court. In Northern Pacific Ry. Co. v. North Dakota, 236 U.S. 
585, 35 Sup. Ct. 429, 59 L. Ed. 735 (1915), a particular rate on the transportation of lignite coal 
in carload lots was held invalid and confiscatory although under it the traffic produced revenue 
sufficient to cover its separable cost, because the revenue did not cover also a “proper” share of 
the overhead expenses and permit the carrier a substantial profit. The rule is well settled by 
the subsequent decisions of the Supreme Court. See Norfolk & W. Ry. Co. v. Conley, 236 U.S. 
605, 35 Sup. Ct. 437, 59 L. Ed. 745 (1915); Banton v. Belt Line Ry. Corp., 268 U.S. 413, 45 
Sup. Ct. 534, 69 L. Ed. 1020 (1925); Chicago, M. & St. P. Ry. Co. v. Public Util. Comm. of 
Idaho, 274 U.S. 344, 47 Sup. Ct. 604, 71 L. Ed. 1085 (1917); Ann Arbor R. R. Co. v. United 
States, 281 U.S. 658, 50 Sup. Ct. 444 (1930). See R. L. Hale, Non-Cost Standards in Rate 
Making, 36 Yale L. Jour. 56 (1926); Raymond T. Bye, Social Welfare in Rate Making, 32 Pol. 
Sci. Quar. 522 (1917). See also comments and notes: 13 Mich. L. Rev. 676 (1915); 15 Col. L. 
Rev. 441 (1915); 28 Harv. L. Rev. 683 (1915); 63 Univ. Pa. L. Rev. 551 (1915); 1 So. L. Quar. 
56 (1915); 23 Jour. Pol. Econ. 389 (1915). Cf. Groesbeck v. Duluth, South Shore & Atl. Ry. 
Co., 250 U.S. 607 (1919), the effect of which was to require a rate above the cost on day coach 
passengers in order to permit the carrier to make up losses incurred in rendering dining car, 
sleeping car and parlor car services. 


7 255 U.S. 113, 41 Sup. Ct. 324 (1921). 
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discrimination, which is a matter for local interpretation. A final answer 
to this suggestion must await a decision of the United States Supreme 
Court. 

There is no doubt but that the company-wide method is in vogue in a 
majority of the states, irrespective of the terms of the regulatory statutes."® 
How far the use of the method is to be carried cannot be determined with 
accuracy, although it appears that the Pennsylvania commission has car- 
ried it to the extent of denying both city and company any right to insist 
upon local segregations and apportionments in telephone rate making. 

On the other hand the Michigan Utilities Commission once took the 
view that the local-area method may upon occasion be preferred to the 
company-wide method. In Re Michigan State Telephone Company'™ the 
commission fversed an earlier order approving rate schedules scaled to 


18 Alabama: Public Serv. Comm. v. Birmingham Elec Co., P. U. R. 1932D, 148. But see 
City of Birmingham v. Southern Bell Tel. Co., P.U.R. 1919B, 791. 

Colorado: Re Mountain States Tel. & Tel. Co., 3 Colo. P.U.C.R. 122, 322, quoted in Pub- 
lic Serv. Comm. v. Mountain States Tel. & Tel. Co., P-U.R. 1924C, 545, 557-558. But 
see Re Mountain States Tel. & Tel. Co., P.U.R. 1920C, 549 (1920). 

Connecticut: Re New Haven Water Co., P.U.R. 1932E, 97. The company’s property 
was described as “physically so unified that ” it was “impossible to make an 
allocation of the physical property to the various towns and the city served.” 

Illinois: Re Chicago & W. Towns R. Co., P.U.R. 1r919A, 268; Re East St. Louis & Subur- 
ban Ry. Co., P.U.R. 1919E, 916. But see Re Illinois Northern Utilities Co., P.U.R. 
1920D, 979, 1017. 

Indiana: Re Indiana Bell Tel. Co., P.U.R. 1924A, 1. But see post pages 461-62 and cases 
cited. 

Louisiana: Ex parte Southern Bell Tel. & Tel. Co., P.U.R. 1929E, 392. 

Maryland: Public Serv. Comm. v. Chesapeake & Potomac Tel. Co., P.U.R. 1925B, 545 
(1924). 

Michigan: Re Michigan State Tel. Co., P.U.R. 1918C, 81; Re Citizens Tel. Co. of Grand 
Rapids, P.U.R. 1921E, 308. But see Re Michigan State Tel. Co., P.U.R. 1922E, 584, 
585-587; Re Dowagiac Tel. Co., P.U.R. 1924C, 139, 141. 

Missouri: The position of this state is in doubt. The company-wide method was used in 
Re Green Light & Power Co., Cases Nos. 2271-2286, Mo. P.S.C., Nov. 12, 1920, not 
reported in Public Utilities Reports, and the commission’s decision was affirmed in 
State ex rel. City of Harrisonville v. Public Serv. Comm., 291 Mo. 432, 236 S.W. 852 
(1922). And see Re United Ry. Co., P.U:R. r919F, 264. 

New Hampshire: Re New England Tel. & Tel. Co., P.U.R. 1926E, 186; Re Portsmouth 
Elec. Ry. Co., P.U.R. 1919E, 266. 

New Jersey: Re Delaware & Atl. Tel. & Tel. Co., P.U.R. 1925D, 60 (1924); Trenton v. 
Trenton & M. County Trac. Corp., 92 N.J.L. 61, ros Atl. 136 (1919); Gately & 
Hurley Tel. Co. v. Delaware & Atl. Tel. Co., 1 N.J.P.U.R. 510. 

North Carolina: Re Southern Bell Tel. & Tel. Co., P.U.R. 1921D, 447. 

Utah: Re Mountain States Tel. & Tel. Co., P.U.R. 1922E, 293; Re Utah Power & Light 
Co., P.U.R. 1921C, 294. 

Washington: Dept. Public Wks. v. Pacific Tel & Tel. Co., P.U.R. 1923D, 113. 

West Virginia: Re Chesapeake & Potomac Tel. Co., P.U.R. 1921B, 97 (1920). 

188 Supra, note 18. 
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various cities according to telephonic populations, and ordered a valua- 
tion of the property within, and apportionable to, services within the city 
of Detroit separately from that of the company’s property throughout the 
remainder of the state. The company had purchased certain independent- 
ly operated plants at prices which the commission did not approve, and 
which the commission thought were not capable of profitable operation. 
A plan was disapproved which would have allowed the charging of rates 
in Detroit sufficient to make up for losses on these up-state properties, the 
commission saying: 


. ... The real question is whether the exchange subscriber in any telephone ex- 
change may be compelled to pay more than a fair return upon the fair value of the 
property used and useful in that exchange; whether the subscriber in the nonprofitable 
exchanges of the company is entitled to continuous telephone service at less than the 
cost of rendering it, such defici’ to be made up by increasing the rates in other more 
profitable exchanges; whether through the instrumentality of public regulation and 
judicial decree, one person’s property may be taken without compensation to him for 
the use and benefit of others. 

. . .. If the property is not able to sustain itself, then it ought to be discontinued. 
The company has no right to acquire enormous liabilities and saddle them upon the 
general public, to be carried by its subscribers in territory where such subscribers are 
already paying sufficient to constitute a fair return upon its investment.” 


9 P.U.R. 1922E, 584, 585-587. Potter, Commissioner. The reasoning advanced by the 
commission in this case has had expression in other court and commission opinions. Whether 
an individual or the inhabitants of an individual city possess a constitutional right not to be 
charged rates higher than sufficient to yield a fair return on the property used and useful in 
rendering local service has been held in the affirmative by an Indiana commission and the 
Indiana Supreme Court, but never decided by the United States Supreme Court. See Re 
Lebanon Tel. Co., (Ind. P.S.C.) P.U.R. 1925B, 114, 131; Southern Indiana Ry. Co. v. Railroad 
Commission, 172 Ind. 113, 87 N.E. 966, 971 (1909). The Supreme Court has held that a com- 
plaining shipper must apply to the Insterstate Commerce Commission before resorting to the 
courts, without deciding that shippers have a constitutional right to be charged only cost 
rates. In Texas & Pac. Ry. Co. v. Abilene Cotton Oil Co., 204 U.S. 426, 440, 27 Sup. Ct. 350, 
355, 51 L. Ed. 553, 559 (1907), the Court said, per Mr. Justice White: 

“For if, without previous action by the Commission, power might be exerted by courts 
and juries generally to determine the reasonableness of an established rate, it would 
follow that unless all courts reached an identical conclusion a uniform standard of rates 
in the future would be impossible ” The same reasoning was applied by the 
Minnesota Supreme Court in St. Paul Book & Stationery Co. v. Gas Co., 130 Minn. 71, 
153 N.W.262 (1915) in holding that reasonableness of rates fixed by city ordinance 
could not be raised in a court by an individual user. Other cases in which the point has 
received consideration are: McCollum v. Southern Bell Tel. & Tel. Co., 163 Tenn. 277, 
43 S.W. (2d) 390 (1931); Brooklyn Union Gas Co. v. New York, 50 Misc. 450, 100 
N.Y.S. 570 (1906); a master’s opinion in Georgia Ry. & Power Co. v. Railroad Commis- 
sion, No. 181, Sept. 25, 1924, P.U.R. 1925A, 546, not reported in Federal Reports. Compare 
the language of Mr. Justice Miller in a concurring opinion in Chicago, M. & St. P. Ry. Co. v. 
Minnesota, 134 U.S. 418, 459, 10 Sup. Ct. 702, 53 L. Ed. 970 (1890) with Mr. Chief Justice 
Taft’s opinion in Dayton-Goose Creek Ry. Co. v. United States, 263 U.S. 456, 44 Sup. Ct. 1609, 
68 L. Ed. 388 (1924). The right where recognized at all is probably statutory only, with the 
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Although the Colorado commission had previously approved the use of 
the company-wide method, it doubted that an application of that method 
could be carried to the point where a particular city pays rates producing 
a return “in excess of the operating expense, a fair return and deprecia- 
tion requirement for that exchange based upon the total investment in 
such exchange.” The commission said that “there must be a limit to 
which the regulatory body can lawfully go in that regard.’*° The commis- 
sion did not, however, define a limit to the amount of return which could 
be properly earned in any one exchange. 

In Bogart v. Wisconsin Telephone Company™ the complainant subscriber 
argued that rates for Milwaukee subscribers should be no higher than 
those charged for similar service in other cities in Wisconsin; that rates for 
local exchange service should be uniform throughout the state and within 
any particular city for all classes of local service. The company argued 
that rates for the Milwaukee exchange should be fixed in relation to the 
statewide revenue needs of the company in that profits in “‘fat’’ territory 
should be permitted to cover losses in “‘lean’”’ territory. The commission 
denied both of these contentions. In response to complainant’s argument 
the regulatory body pointed out that due to the necessities of underground 
conduit and cable construction, larger buildings and more expensive cen- 
tral office equipment plus the greater operating costs of trunking a large 
proportion of the calls, a uniform rate for local service could not be justi- 
fied as related to the cost of the service. As related to the value of the serv- 
ice the commission agreed with the view often expressed by other commis- 


possible exception of Oklahoma where the state constitution empowers the Oklahoma Supreme 
Court to act legislatively in fixing rates and that court has consciously so acted in a few in- 
stances. See United States Light & H. Corp. v. Niagara Falls Gas & Elec. Co., 47 F. (2d) 567; 
570 (C.C.A. 2d 1931) reversing 23 F. (2d) 719 (1928) in which Circuit Judge Manton proceeded 
upon the theory that the right of an individual consumer to be charged a non-exorbitant rate 
is a purely statutory right which cannot become vested “unless it is something more than a 
mere expectation as may be based upon an anticipated continuation of the present general 
laws.” But see Pioneer Tel. & Tel. Co. v. State, 64 Okla. 304, 167 Pac. 995, 996 (1917); 
Pioneer Tel. & Tel. Co. v. Westenhaver, 29 Okla. 429, 118 Pac. 354, 355 (1911); Atchison, 
T. & S.F. Ry. Co. v. State, 23 Okla. 510, 521, 101 Pac. 262, 266 (1909); McAlester Gas & Coke 
Co. v. Corp. Comm., 102 Okla. 118, 227 Pac. 83 (1924). If it could be demonstrated that prior 
to the passage of the various regulatory statutes there had existed a common law right in the 
individual consumer or city to pay no more than the cost rate for local service, then the propo- 
sition might be advanced that this right remains in those states where the regulatory statute 
has not definitely repealed it, as was suggested in the concurring opinion of Circuit Judge 
Stone in Homestead Co. of Des Moines v. Des Moines Elec. Co., 248 Fed. 439, 451 (C.C.A. 
8th, 1918). Reasoning such as this, however, is too conjectural to be constructive. See Kline, 
Origin of the Rule Against Unjust Discrimination, 66 Univ. Pa. L. Rev. 123 (1918). 
2° Re Mountain States Tel. & Tel. Co., P.U.R. 1920C, 540. 
* P.U.R. 1916C, 1020, 1089. 
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sions that the greater the number of possible connections available to a 
particular subscriber without the payment of a toll charge, the greater the 
value of service in the large city exchanges. In answering the company’s 
contention the commission said that the Milwaukee exchange constituted 
“practically a separate entity,’”’ and that if rates therein were to be fixed 
with reference solely to the financial needs of the company as a whole it 
might be led into concluding ‘“‘that rates in Milwaukee could not be ad- 
justed merely because the company had chosen to develop unprofitable 
business in other parts of the state.” 

The reorganized Wisconsin Public Service Commission has recently, 
however, approved the company-wide method.” How far the new com- 
mission will go in applying the method waits to be seen. Under the Wis- 
consin statute the commission is empowered to use either method in par- 
ticular cases.” 

In Re Indiana Bell Telephone Company* the Indiana Public Service 
Commission quite definitely settled the question as to how far the com- 
pany-wide method will be carried in that state. In adopting the method 
and in grouping the communities served by the company into categories, 
the commission said that it had no intention of fixing rates in one city or 
group of cities which would make up losses from lower rates in other cities 
and communities, or of requiring the company to operate any one ex- 
change at a loss. Certain of the exchanges operated by the company were 
unprofitable, and it was argued that losses there incurred must necessarily 
be shifted to the more profitable exchanges by the imposition of rates in 
the latter group higher than necessary to provide a fair return on the 
property used in such latter group. The commission said that if the rates 
authorized for the poorer exchanges did not permit a profit it did not in- 
tend to consider that fact in computing the return as a whole for the en- 
tire statewide property.” 

The Indiana statute provides for hearings and commission investiga- 
tion into the reasonableness of local rates vpon a petition from a specified 
number of residents or business firms.”* Similar provisions are to be found 


Re Wisconsin Tel. Co., P.U.R. 1931E, 135, 140-141. 


23 Wis. Stat. (1929), § 196.03 (2): ‘For rate-making purposes the commission may consid- 
er two or more municipalities as a regional unit where the same public utility serves said 
municipalities, if in its opinion the public interest so requires.” 


24 P.U.R. 1924A, 1. 
2° P.U.R. 1924A, 1, 37: “The rates requested by the company for these small exchanges 


included in Group ‘I’ should be authorized and the deficit below a reasonable return not con- 
sidered in the computation of the rate of return for the property as a whole.” 


*% Ind. Burn’s Ann. Stat. (1926), §§ 12728, 12680; Ind. Acts 1913, p. 167. 
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in other public utility enactments.”” The Indiana act contains no specific 
requirements as to methods of determining the reasonableness of local 
service rates. Nevertheless it has recently been declared that the statute 
prescribes the municipality as the proper unit upon which rates should be 
based. In Wabash Valley Electric Company v. Singleton*® the regulatory 
body had ordered the company to reduce its rates for electric service in 
the city of Martinsville, Indiana. The company carried the order to a 
federal court, on grounds appearing in the following excerpt from the 
court’s opinion: 

.... It is the contention of plaintiff that its electric property and system, as a 
whole, should be the unit, and that the schedule of rates and charges for Martinsville 
should be tested by their effect upon its entire net revenue and the relation of such net 
revenue to the value of its entire used and useful electric property. The defendants 


contend that the city of Martinsville should be considered as a segregated unit for 
the purpose of determining its schedule of rates. 


The court referred to the Indiana statute and interpreted it as requiring 
each municipality to be considered as a unit in the fixing of rates, saying: 

Whether any division of the state, other than a municipality, shall be designated as 
a unit for the purpose of fixing rates for a utility, is a matter of public policy to be ex- 
ercised by the Legislature. Until that is done, neither the Public Service Commission, 
nor a court, can consider any other unit than that which is now fixed by the Legisla- 
ture, namely, the municipality, in establishing a schedule of rates for the services of a 
utility in such municipality.” 


The litigation was carried to the United States Supreme Court, and 
affirmed in Wabash Valley Electric Company v. Young.*° The Court, 
through Mr. Justice Sutherland, said: 


Whether the method afforded by the state statute thus construed is in accordance 
with sound policy is a question with which we are not concerned. See Wabash, etc., 
Railway Co. v. Illinois, 118 U.S. 557, 577, 7 S. Ct. 4, 30 L. Ed. 244; The Minnesota 
Rate Case, 230 U.S. 352, 416, 33 S. Ct. 729, 57 L. Ed. 1511, 48 L.R.A. (N.S.) 1151, 
Ann. Cas. 1916A, 18. 

In addition to what already has been said, it should be noted that appellant not only 
furnishes electric current to the fifty separate and unrelated towns and cities, in none 
of which the plant is used or useful for the rendition of service to any other town or 
city, but appellant also carries over its lines and delivers to others of the affiliated 


27 Ala. Code Ann. (1928), § 9773; Ariz. Rev. Code (1928), § 714; Cal. Gen. Laws (1923), 
Act 6386, § 60; Colo. Comp. Laws (1921), § 2954; Conn. Gen. Stat. (Revision 1918), c. 191, 
§ 3635, Public Acts 1920-1921, c. 328; Mont. Rev. Code (1921), § 3897; Ore. Ann. Code (1930), 
§ 61-241. 

#81 F. Supp. 106, 108 (Ind. 1932). Baltzell, J. 

29 Ibid., 109. And see also Indiana General Service Co. v. McCardle, 1 F. Supp. 113 (Ind. 
1932), accord. 


3° 287 U.S. 488, 480, 491, 53 Sup. Ct. 234, 235, 237 (Jan. 9, 1933). 
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companies, as intercorporate transactions, varying portions of the entire current borne 
by its lines for subsequent distribution by the affiliated companies to their customers, 
including many towns and cities within their respective territories. This intermingling 
of the business and distributing activities of the several companies results in such ele- 
ments of uncertainty in respect of the proper evaluation of appellant’s participation 
therein that, standing alone, it would go far in the direction of justifying the rejection 
of the contention that the due process clause requires that appellant’s entire distribut- 
ing system should be included in the basic unit. In the light of all the facts and cir- 
cumstances, we hold that an adjustment of rates for the municipality here served by 
appellant in accordance with the method adopted below is consonant with state law 
and immune from constitutional attack. 

It should be noted that there exists a difference between telephone and 
electric service insofar as use of the equipment is concerned. While in the 
above case it may have been approximately* accurate to say that in 
none of the fifty towns and cities served was the local plant used or useful 
in furnishing electric current to any other town or city, such is not the case 
where telephone service is concerned. The completion of toll or long dis- 
tance calls requires the use of the local telephone plant in each city, and a 
wide extension of telephone service is then desirable. There may be an 
incommensurable value or advantage to telephone subscribers generally 
to have available a widespread system. Whether that value or advantage 
can or ought to be reflected in the rates charged is a matter upon which 
there is room for difference of opinion. It is to be noted also that the long 
distance service is a separate service in the sense that a separate schedule 
of rates is applied to it, and also because additional and more expensive 
equipment and apparatus is necessary for that service, as well as greater 
operating costs. Perhaps the value or advantage referred to ought to be 
paid for by those who use the long distance service. 

It is interesting to observe that while the Court’s reference to “ele- 
ments of uncertainty” in evaluating the company’s participation in the 
intercorporate transactions mentioned was here used to justify a rejection 
of the company-wide thesis, very similar elements of uncertainty were used 
in the commission opinions quoted to justify adoption of the company- 
wide method. 

The lower court’s interpretation of the Indiana statute should not be 
regarded as prohibiting the use of the company-wide method, as the lan- 
guage might seem to indicate. The case merely holds that a particular 
city may raise the issue of reasonableness of local rates under the terms of 
the statute, and that an electric company has no constitutional right to in- 
sist upon a system-wide valuation whenever such issue is raised. The 


3st Although certain city plants may not be used in furnishing service to other cities, such 
plants may be useful for standby service. 
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lower court went too far when it construed the statute as prescribing the 
municipality as the basic appraisal unit and prohibiting the commission 
and the court from considering any other unit. This last is dictum merely, 
and not at all necessary to the decision. The court’s reasoning assumes 
that the commission’s use of the company-wide method is tantamount to 
denying to municipalities subsequent evaluations of the property locally 
used and useful, a conclusion quite obviously non sequitur. The Indiana 
commission quite recently fixed electric rates on the system-wide basis, 
finding it only necessary to remark that “the right of individual commu- 
nities to complain against discriminatory rates would be preserved.”’* The 
lower court’s language also assumes that the validity of local rates can be 
tested in no other way than by relating the revenue therefrom to a local 
segregation and apportionment of property values and operation expense. 
Another way to check the reasonableness of local rates is the simple one of 
comparing them with the rates charged in other communities of approxi- 
mately the same size and operating conditions. In the last analysis segre- 
gations and apportionments, though based on an accurate inventory, are 
necessarily matters of estimate. Mathematical accuracy is no more possi- 
ble therein than it is in a well informed and judicious spreading of the 
revenue burden over various groups of cities classified according to popu- 
lation and installation and operation expense. 

Under the Missouri statute*s a municipality has the right to a hearing 
on the reasonableness of local rates, as in Indiana. The Missouri commis- 
sion, perhaps influenced by the federal court’s decision in the Martins- 
ville Case, concluded that apportionments of the total property valuation 
should be made among the various municipalities served by a company ren- 
dering water, gas, electric, ice and interurban transportation service, saying: 

. . it occurs to us that we could not well avoid apportioning the value of the 
unified property among the communities served even if the positive provision of the 
law did not so require. The reason is that the entire revenue of the company is derived 
from rates received from the municipalities and districts as separate units, each paying 
for the service rendered under separately filed, independent schedules. This practice 
must, in general, be continued.¥ 
But query, if schedules be filed to apply to particular groups of cities? 

The Idaho statute*s prohibits preferences to be maintained between 

# Re Public Service Co., P.U.R. 1932B, 186. In Bloomington v. Public Service Co., P.U.R. 
1932A, 177 and in Logansport v. Northern Indiana Public Service Co., P.U.R. 1932D, 10 the 
Indiana Commission used the local-area method in fixing local rates. 

33 Mo. Rev. Stat. (1929), § 5202. 


34 Public Service Comm. v. Missouri Utilities Co., P.U.R. 1932E, 449, 491. By the Com- 
mission. 


38s Idaho Ann. Code (1932), § 59-315. 
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localities and between classes of service, a provision common to many of 
the various state regulatory statutes. Under this statute an electric com- 
pany was authorized to increase rates in one city to a point where the ad- 
vantage over other cities served by the same company was eliminated.** 

Under a similar statute in Utah?’ a city sought to have set aside a com- 
mission order which increased local exchange telephone rates. The argu- 
ment before the Utah court was not based on proof that the increased 
rates were higher than those charged for similar service in other municipal- 
ities of comparable size and operating conditions, but upon the contention 
that the statute necessarily prohibited the company from charging such 
rates as would yield a greater return in one city than was earned in other 
communities. The court found, however, that the rate of return was less 


than the company was probably entitled to and held the increase justified, 
saying: 


. ... It is well settled that each rate should be compensatory, and that a utility 
cannot be required to perform service at a rate which is confiscatory It is also 
recognized that it is impossible to construct a rate structure so that the rate of return 
will be uniform on all rates, and that neither the utility nor the customer has the right 
to insist upon uniformity of the rate of return It was wholly unnecessary that 
the commission make any finding as to whether or not other exchanges in the state 
would yield a lower rate of return. A comparison of other rates would be persuasive 


or controlling only where shown that conditions were comparable and that the rates 
used for comparison were just and reasonable rates. 


In Re Northwestern Bell Telephone Company,*® decided by the Minne- 
sota Supreme Court, the city of Duluth was resisting an order of the Rail- 
road and Warehouse Commission which increased local exchange tele- 
phone rates in that city. The municipality based its opposition partly on 
the contention that the commission’s order was ineffective in that it was 
not made as part of a state-wide adjustment of the telephone company’s 
rates, and partly on the contention that the rates established by the 
order were discriminatory against Duluth in favor of other cities in the 
state. The company argued that the Minnesota statute‘ did not pro- 

3% Re Idaho Power Co., P.U.R. 1921C, 238. See also Re Idaho Power Co., P.U.R. 1924C, 


313; Re Public Utilities Consol. Corp., P.U.R. 1932A, 109; Re Blackfoot Water Works, 
P.U.R. 1918E, 463. 

37 Utah Comp. Laws (1917), § 4789. 

38 Logan City v. Public Utilities Comm., 77 Utah 442, 296 Pac. 1006, 1009 (1931). Fol- 
land, J. To the same effect is a master’s report printed in full in State ex rel. Hopkins v. South- 
western Bell Co., 115 Kan. 236, 223 Pac. 771, 790 (1924). 

39 164 Minn. 279, 204 N.W. 873 (1925). 

4° Minn. Gen. Stat. (1923), § 5304; Laws 1915, c. 152, § 18. Minn. Mason’s Stats. (1927), 


§ 5304: “The requirement as to reasonableness of rates shall apply to each exchange unit as 
well as to telephone plants as a whole.” 
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hibit discrimination between communities; that the rates as established 
were not discriminatory against Duluth because applicable only to a local 
service within the Duluth exchange area and limited to and obtainable 
only within that area; that it was not discriminatory for a company to 
earn a higher return in one city than was earned in other cities and that 
the local-area method was a proper method of fixing local exchange rates. 
The court declared that the city’s contention, that exchange rates should 
be adjusted only as part of a state-wide adjustment, was an “untenable” 
theory, and found that the higher Duluth rates were justified because of 
higher installation and operation costs than were incurred for other cities 
of comparable size. 


PUBLIC POLICY AND THE CHOICE OF A RATE-MAKING UNIT 


Under the amended Wisconsin statute the Public Service Commission 
is empowered to treat two or more municipalities as a regional unit when- 
ever in its opinion the public interest so requires and the cities are served 
by the same utility company. The statute does not define what is meant 
by “public interest.”’ The question arises at once whether public interest 
means that which the Georgia, Oregon, New York and Pennsylvania com- 
missions had in mind in the opinions herein referred to.*? It will be re- 
called that these commissions advanced the proposition that telephone 
service increases in value to the individual subscriber as the service is 
extended throughout an entire state, and therefore the larger and more 
prosperous cities should be required to pay such rates as would permit the 
rendition of service to communities not of themselves able to sustain the 
operation costs therein incurred. 

It may be possible to distribute the price burden so that utility service 
can be rendered in every small hamlet in the United States. It is not de- 
nied that such a development would be of an advantageous social signifi- 
cance. It is likely, however, that public opinion would soon insist upon a 
more practical definition of public interest. 

If, as asserted by the Colorado commission* certain areas and commu- 
nities are tributary in a commercial and industrial sense to a central and 
larger city, and communication with the marketing area is essential in 
the interest of the producing and distributing center, an instance is pre- 


4 Quoted in note 23, ante. # See pages 453-55, ante. 


43 3 Colo. P.U.C. supra, note 18, quoted in Public Service Comm. v. Mountain States Tel. 
& Tel. Co., (Colo.) P.U.R. 1924C, 545, 557-558. The theory on which the commission had 
approved the company-wide method is that Denver should be made to pay a higher percentage 
of the intrastate return than other towns of the state because such other towns are commercial 
tributaries of Denver. 
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sented in which public interest may require not only an application of the 
company-wide method of evaluation but also one in which a greater rate 
burden may be imposed upon the subscribers in the central city than is 
proportionately equal to that imposed upon the tributary communities. 

Where an application of the local-area method would so increase the 
expense of rate making that the consequent tax and rate burden upon 
the cities involved would more than counterbalance slight inequalities in 
rates and charges possible under the company-wide method, the public 
interest would be recognized by a choice of the latter method, of course. 
Whenever any method cuts down the expense of rate proceedings and ac- 
complishes a fair valuation of property as well, that method should be ap- 
proved. On this count the company-wide method unquestionably has 
the advantage, as nearly all the commissions have admitted. It seems 
only sensible to permit commissions to determine this question for each 
particular case. 

Where large electric, gas or water companies serve a number of com- 
munities from central manufacturing plants which distribute the product 
over the entire area served, there would seem to be useless repetition in 
segregating and apportioning values and expenses as many times as there 
are cities involved. For the very large companies the process of valuing 
one piece at a time could only result in inequalities between the various 
cities for the reason that property and equipment values and operating ex- 
penses will fluctuate over a period of time. When the last city had been 
granted a local valuation of the company’s property therein used and use- 
ful, on pricing units then regarded as fair and reflecting the present market 
on materials and labor, city number one in the list would require another 
investigation. 

Where each municipal area contains a complete operation unit, both a 
central manufacturing plant and a distributing system, the above criti- 
cism would not be quite so applicable. Delay in valuing the last city 
would not bring into being rate discriminations on service rendered in 
large part from the same plant and equipment. In such situations, even 
though executive and accounting work is performed elsewhere, public in- 
terest would not require a company-wide rate case. Local valuations can 
be made whenever a municipality becomes dissatisfied with local rates. 
The Wisconsin statute permits the commission a choice in the matter. The 
Michigan statute*4 may hinder a choice. 

44 Mich. Comp. Laws (1929), § 11099: “Upon complaint in writing by any consumer or 
city, village, or township . . . . relative to the price of the electricity sold and delivered in such 


municipality the commission shall investigate . . . . ” and fix the rate by considering 
all elements which enter into the problem; “provided further, Where identical or substantially 
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The various regulatory enactments fall into two main divisions. First 
are those statutes which merely provide for hearings before the commis- 
sion upon the complaint of a municipality or a specified number of resi- 
dent persons, firms or corporations. The Martinsville Case,*4 though far 
fetched in reasoning, is a definite interpretation of this type of statute. 
The Odell Case*s does not cite or refer to the Michigan statutes* in deny- 
ing the separable contention of the city of Detroit that the reasonableness 
of local telephone rates should have been based upon a local segregation 
and apportionment. That court seems to have depended upon the mas- 
ter’s report not only for the facts but also for the law of the case. 

The second type of statutory enactment discussed herein forbids the 
granting or maintaining of undue preferences or advantages between lo- 
calities and between classes of service. If the federal court in the Martins- 
ville Case was seeking statutory authority for its dictum that no other unit 
than the local area could be treated as the basic unit for rate making pur- 
poses, it is strange that no reference was made to the Indiana preference 
provision.*? It would seem perhaps that this provision would lend more 
support to the dictum than the statute actually cited. Aside from conjec- 
tures of this sort, however, the Utah Case** may be regarded as construing 
provisions of the second type as requiring only that there be no differences 
in charge not based on differences in service rendered under comparable 
conditions in other localities. But the Utah Case is no authority for the 
proposition that only local valuations can prove the existence of unjust 
discrimination between localities or communities. The decision does not 
preclude the Utah commission from using the company-wide method of 
rate making in subsequent rate proceedings. 

Aside from the indefiniteness of the Minnesota statute as construed by 
the Supreme Court of that state, the court’s decision possesses the advan- 


identical rates prevail or are established, or shall hereafter be established in two [2] or more 
contiguous municipalities or communities served . . . . by the same person, firm or corpora- 
tion, the territory so served and to be served shall be treated as a unit for the purpose of fixing 
rates and no such rate or rates shall be changed with respect to one [1] or more of such munici- 
palities or communities so as to establish any difference of rate within the territory so served, 
unless and until it shall be shown that the continuance of such identical or substantially identi- 
cal rate or rates will work substantial hardship to some municipality or person, firm or cor- 
poration affected thereby.” 


4s See note 4, ante where the case is cited and a portion of the court’s opinion quoted. 
# Mich. Comp. Laws (1929), §§ 11704, 11710. 


47 Rev. Stat. Ann. (Burn’s 1914), § 10052k4: “If any public utility make or give any un- 
due or unreasonable preference or advantage to any particular person, firm or corporation, or 
shall subject any particular person, firm or corporation to any undue or unreasonable... .” 
etc., it shall be guilty of unjust discrimination and fined. 
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tage of leaving the Minnesota Railroad and Warehouse Commission /ree to 
choose between methods of rate making in specific instances. 

It is suggested that in those states where any doubt may exist as to the 
power of the regulatory body to choose between methods of rate making, 
the Wisconsin statute can be copied with good effect. Administrative dis- 
cretion should be left free to apply any method which best suits the con- 
venience of the particular case and promises substantial justice to the 
parties concerned. Freedom of choice under precautionary provisions for 
appellate review, may permit continued progress in the development of 
rate making methods, and be perhaps the best public policy in the long 
run. 


SOME DISTINCTIVE FEATURES OF A LEGAL AID 
CLINIC COURSE 


Joun S. Brapway* 


NSTRUCTING students by means of a legal clinic is a comparatively 
new departure. This educational device, which has already found 
favor in other fields of training—for the physical sciences through labora- 
tory work; for the social sciences through field work; for the medical field 
through highly organized hospital clinics, and for religious education 
through special assignments—is making its way slowly into the domain of 
law.’ It contrasts with earlier approaches to the task—the apprentice- 
ship system, instruction by lecture and textbook and the case method. 
The clinical approach differs from each of these in objectives, in method 
of instruction, and in material or content. It deals with a mental process 
as common to the lawyer as the judicial process is common to the judge. 
It throws into relief a new responsibility of the law school toward the 
community. These three phases of the problem—the differences from 
other methods of education, the nature of the process of thinking common 
to all lawyers and the added responsibility of law schools to the com- 
munity—are the subjects of this paper. 


THE CLINIC METHOD OF INSTRUCTION AND THE OTHER METHODS 


A. The Objectives of the Clinic Course.—The clinical method of instruc- 
tion in law is designed to accomplish five primary objectives. First, like 
the apprenticeship system, it gives the student a practical course in 


* Director, Legal Aid Clinic, Duke University. 


* A fairly complete bibliography of the material on the subject of legal aid clinics will be 
found in 30 Mich. L. Rev. go5 (1932). 
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practice as contrasted with a theoretical course. It adds experience with 
“law in action” to that already gained from “law in books.” It bridges 
the gap between the theory of law school and the practice of the profes- 
sion.? But from this point on, modern clinical instruction in law schools 
has novel features. 


Second, it acts somewhat as a forum where the student may synthesize 
his theoretical experience gained in the different courses, substantive as 
well as procedural, that he has taken. In them, the tools are forged; in it, 
one finds out how to apply one or more tools in the solution of actual un- 
solved human problems. Misuse or lack of control will result inevitably 
in serious detriment to the client and a consequent economic loss or lower- 
ing of the lawyer’s prestige, so the element of public responsibility is 
present. The average law school curriculum cuts the seamless web of the 
law arbitrarily into segments, such as Contracts, Torts, Future Interests. 
A single clinic case may have ramifications in many fields of substantive 
law, as well as in the domain of practice.* The rules of law must be 
blended, harmonized, and evaluated with respect to the living case. Con- 
sequently, the work is in no sense a review of other courses. Rather, it is 
a voyage of discovery. Sometimes materials in other courses are used. 
Often the student must deal with a field in which he has had no previous 
classroom instruction. In such work the seamless web quality of the law 
is brought forcibly to mind. Resourcefulness is at a premium. The bene- 
fits of study in the other courses are seen to be in the development of 
analytical powers, not merely in learning specific rules. The legal aid 
clinic student of necessity explores all legal avenues which promise even 
remotely a means of reaching the desired goal. He dare not risk his 
client’s rights on any narrower survey. Hence, he comes in time to feel 
at home in the general field of law as he previously did in the more re- 
stricted limits of each one of the courses he had taken. 

Third, viewing the law as one of the social sciences, the clinic student 
has the opportunity to study the client as a whole in relation to the com- 
munity as a whole. This introduces a distinctly new element—the human 
equation. Not only the /egal problems of the client but all his problems 
social, economic and otherwise—should pass in review. Before advising 

2 There is a substantial amount of literature attacking legal education for failure to bridge 
adequately this gap. For example, Alfred Z. Reed, The Missing Element in Legal Education 


(1929); Jerome Frank, What Constitutes a Good Legal Education? 19 A.B.A. Jour. 723 
(1933). 
3 The variety of problems arising in legal aid clinic from the case of a single individual is a 


most interesting field for study. As examples, see the following cases in the Duke Legal Aid 
Clinic: Nos. 69, 541, 501. 
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or acting, the student must have as complete a picture as possible of the 
human being with whom he is dealing. Only with this is he prepared to 
decide what he is to do with the case. The ultimate goal, and the means of 
reaching it, may be achieved by the use of resources in the field of law or 
in the field of some other professional activity, such as medicine, social 
work, or religion, or by a combination of several of the social or physical 
sciences. Hence, the approach to the material is unlike that in other law 
school courses. The client is not always to be satisfied by the statement, 
however accurate, that such and such is the law. Often that is merely the 
point of departure. He insists on being told what to do. Hence clinical 
training takes AB, XY, Greenacre, My Old Horse Susan and other sym- 
bols which have done yeoman service in hypothetical cases and clothes 
them with flesh and blood and other objective reality. The dissatisfied 
client who pays for ‘‘A”’ grade work and receives legal services valued at 
““C—” may report the situation to a grievance committee or broadcast 
his lawyer’s inefficiency to the four winds.‘ Preparedness to meet such 
situations comes from grim experience with actual clients. 

Fourth, the clinic student faces the problems of legal etiquette as con- 
trasted with legal ethics. He learns to distinguish those swift unwritten 
techniques which are characteristic of the best practitioners and are not 
found in the armory of the less effective members of the bar. 

Finally, the clinic course introduces the student to the case at the be- 
ginning rather than at the end. It forces him to think constructively and 
to plan a campaign.’ The process is quite different from asking him to 
analyze a completed case embalmed on a printed page. By analogy, a 
medical school would hardly allow one of its students to treat a living 
patient unless the embryo physician had advanced further in his studies 
than the dissection of a cadaver. This is no reflection on the importance 
of such dissection. It is apparent rather that the clinical objectives bring 

4 As examples of dissatisfied clients, note the following cases in the Duke Legal Aid Clinic 
involving complaints against members of the bar: Nos. 1, 32, 45, 75, 512, 585, 592. The pro- 
cedure for handling these cases sometimes involves a courtesy letter to the attorney in question. 
At other times the case is taken up directly with the grievance committee. During the last 
few years legal aid societies have collected statistics of complaints against lawyers. In 1924, 
fifteen societies reported 976 such cases. In 1930, seventeen societies reported 1628. For the 
procedure employed by legal aid societies generally in handling such claims see, Reports of 


Committees for 1932-1933, Pp. 59, discussed at Convention of National Association of Legal 
Aid Organizations held in Chicago, IIl., October 5 and 6, 1933. 


5 For material indicating tentatively the nature and extent of this process see, Bradway, 
Supplement No. 2 of the Handbook of the Legal Aid Clinic (1933), c. I “Suggestions for Re- 
cording the Plan of Campaign.” 


Definite instruction in this work is given in the clinic course at Duke University. 
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within our mental horizon a series of factors which are of significance in 
the educational field. We compare them with the elements in the other 
systems by which students have been transformed into lawyers. 

B. The Unique Elements in the Clinical A pproach.—The clinic course 
differs from other methods of instruction in approach, in method, and in 
material or content. It is because of the last four objectives mentioned 
in the foregoing section that the clinic instruction differs from the ap- 
prenticeship of an earlier era of legal education. That period may not 
now be recaptured, but that is no reason for keeping certain of its benefits 
beyond the reach of present day law students. Our problem is how to fit 
a new piece of improved machinery into an existing system which has 
outgrown apprenticeships. 

Comparing the clinical method with instruction by lectures and text- 
books, we find a wide divergence. The approach of the textbook method 
seems to be to place in the mind of the student a body of rules of law, 
concisely stated. In the clinic course knowledge of the rules of law is only 
one factor in a great multitude of elements which go to make up a lawyer’s 
mental fibre. Flexibility of mind, resourcefulness, initiative, imagination, 
discretion and judgment in the use of the power of legal sanctions rather 
than a knowledge of a set of rules are the characteristics by which we 
judge students. The methods of instruction differ because in a clinic the 
student is brought in contact with flesh-and-blood clients, clerks of court, 
opposing counsel, witnesses and other people—rather than with books or 
a lecturer. The training results in personality development. Experience 
in dealing with unexpected situations is emphasized rather than the 
ability to reach into the musty closets of one’s memory and drag out a 
rule of law. Finally, the materials differ. Again, in one case it is law in 
books; in the other, law in action. 

The distinctions between the clinical method and the case method of 
instruction are equally important. The approach of the case method in- 
cludes an effort to develop in the student the power of thinking analytical- 
ly and to familiarize him with the original material of court decisions 
rather than the previously digested information in textbooks.’ The clinic 
is designed to teach the student to think constructively as well as analyt- 
ically—to act creatively as a lawyer in addition to thinking like a judge or 
legal scholar. The case method is conducted by supervised class discus- 
sion under laboratory conditions. In the clinic office the client is a third 
party, present in person or by proxy. This makes a great difference. As 


* Among the material on this subject perhaps as objective a study as any is contained in 
Redlich, The Common Law and the Case Method (1914) 
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there are no limitations on the situation presented one cannot prepare for 
it as by reading assignments but must face the door that opens to let in 
a novel situation. Neither student or instructor can anticipate the details 
of the initial contact. This presents a new kind of challenge. If the stu- 
dent possesses qualities such as dependability, leadership, calmness under 
fire, the clinical experience brings them out. 

The case method, for its raw material, takes usually a completed 
decision of the court or a hypothetical set of facts. The clinic starts with 
a raw human problem, often untouched by the legal mind and one that 
may never become the subject of court decision. The clinic course is not 
just another course. It is a new approach. 

All this is just another way of saying that the main distinction between 
the two is that they deal with different aspects of a series of mental 
processes found in the activities of the legal profession. It is important 
for us to consider just what mental processes are required in the handling 
of a case. Otherwise we cannot intelligently provide a student with op- 
portunities to prepare himself for the tests he will be forced to undergo at 
the hands of the public. 


THE MENTAL PROCESS OF THE PRACTICING LAWYER 


Justice Cardozo has made familiar the Judicial Process.’ This is a men- 


tal exercise by which the legally relevant factors in a case are evaluated 
and a decision reached as to what is, or what should be, the law. The ma- 
terial necessary for its functioning is found to a large extent in the records 
of cases coming for decision in an appellate court. It is, however, only one 
part of that more extensive procedure. One asks—where do the records 
in appellate cases come from, and what sort of mental process is required 
to produce a condition of orderliness sufficient to warrant a lawyer in 
submitting a question to judicial determination. 

The whole process, extended to the full, contemplates the initial taking 
up of a human difficulty and its ultimate solution by the resources of the 
law. The first stage consists in gathering from lay minds, public records, 
and elsewhere, miscellaneous materials—some legal, some extra-legal. 
These must be tested for their relative usefulness to the client, translated 
into the field of legal thought and organized, reduced to form on paper. 
The lawyer must make a series of decisions regarding them. Does the best 
solution lie by way of legal resources or should the client go to some other 
professional group to receive adequate treatment? Is the case capable of 
solution by conciliation, legislation, education procedures, or only by 


7 Cardozo, The Nature of the Judicial Process (1928). 
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litigation? Only a small proportion of the matters arising in a law office 
ever get into court. So the lawyer who knows only the technicalities of 
pleading is at a disadvantage. Even the ability to draw a complaint, 
draft a brief or argue a point of law is not enough. The practicing lawyer 
must be the master of many techniques. 

The second stage in the disposition of a human problem involves the 
judicial process of taking these partially organized materials and refining 
them still further by a decision. The third stage is that allocated to the 
legal scholars, who inter alia, by comment and criticism, take the com- 
pleted results of the lawyers and judicial processes and relate them to a 
scholarly and scientific system of law or discuss the lack of conformity. 

If the foregoing is admitted to be a fair statement of the general legal 
process, then we see even more clearly the need for a difference in empha- 
sis in training men to be lawyers as contrasted with the needs of those 
planning to be legal scholars. The practicing lawyer is engaged in the 
building process. He looks forward from the most scattered, unco- 
ordinated materials. Starting at the beginning of a problem, he faces the 
kaleidoscopic life about him and must select from it bricks with which to 
build his case. He is the prospector digging for precious metals in the 
desert or lonely mountains. By the time the case gets to the legal scholar 
by way of the advance sheets, it has passed through two series of legal 
minds. Disorder, extraneous circumstances, among other factors, have 
been eliminated, until only the purely legal aspects of the controversy 
appear on paper. Here the scholar critic may take the refined metal and 
mould it into a thing of beauty. The artist sits down before a blank canvas 
or block of marble and creates. The critic evaluates the completed task 
according to recognized standards. While the same standards may be 
common to both, the approach is different. Hence training of the law 
student that does not visualize the creative approach ignores much that 
he will need most in his daily life. The tendency to regard such training as 
nothing more than a learning of certain trade routines may have had 
something to do with the disinclination of some lawyers to raise the level 
of their work to the field of art.* Certainly in current legal education 
there is a place for emphasis on the training of the lawyer as such, so that 
when practicing law in the grand manner he may not in any case fail the 
court, the client, his profession or the community. If lawyers generally 
were taught to adhere to increasingly high standards of practice in all its 

§In case No. 289 the Duke Legal Aid Clinic was called upon to help a mature lawyer un- 
tangle a snarl into which he had dragged himself by failure to read the rules relating to the 


taking of an appeal. The clinic staff, of course, could only surmise what the client thought of 
the way the case had been handled. 
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phases, the materials out of which scholars build a legal system would 
become better in quality. 

But the technical ability and a sense of ethical propriety, however 
highly developed, do not round out the stereotype lawyer who is the ideal 
leader. Of the other factors one of the most important is social vision. 
One need hardly repeat that lawyers are essential in building social pro- 
grams of the future. To be able to make their contributions it is neces- 
sary that they be given a viewpoint which senses responsibility to the 
community. 

Some men are moved by the printed word; others by personal contact 
with their fellows. It would be unfortunate for the leadership of the Bar 
and its public prestige if a wide range of opportunities were not afforded 
men to kindle their interest. Certainly there are law students to whom 
the plight of an individual client is a greater incentive to activity than any 
book, lecture, or classroom discussion.’ For these men an interpretation 
of the part which a lawyer may play in the broad field of public welfare, 
by the example of a carefully handled interview, a well tried case, a con- 
ciliation procedure, a bit of legislation, may be inspirational. 

Human problems are innumerable. Of them, great quantities are 
solved in the fields of medicine or the social sciences and elsewhere. The 
outlook on life availabie to the legal profession is, at best, but a segment 
of the whole. But there is reason to urge the broadest possible under- 
standing of community problems and a cooperative endeavor with the 
other professions in meeting them. The public is coming more and more 
to require it. 

The law student who plans to practice law needs for his own sake to 
be aided in securing this broad viewpoint. The collective value to the 
profession and the public of a constantly increasing group of men with a 
desire toward this sort of intellectual leadership would be very great. We 
come to consider then the obligation of the law school to provide such 
educational opportunities. 


RESPONSIBILITY OF THE LAW SCHOOL TOWARD COMMUNITY 
AND INDIVIDUAL CLIENT 


The legal aid clinic augments and extends the educational opportuni- 
ties offered by the other courses. It directs the attention of the student to 


9 In case No. 611 of the Duke Legal Aid Clinic the student awoke to the plight of a man 
charged with forgery. After securing his acquittal in a hotly contested case, the student brought 
to bear upon the client the resources of the School of Religion and the School of Medicine pro- 
viding an excellent example of inter-professional cooperation in the solution of a specific hu- 
man being’s problems. See also, A Problem for Coordinated Medical and Legal Talent, Wiley 
D. Forbus and John S. Bradway, 26 Southern Medical Jour., No. 9 (1933). 
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the first part of the “legal process,” just as the case method emphasizes 
the second, the law review work the third. It develops a viewpoint. 
Recognizing that law students who have this training are better prepared 
for certain tasks, we may inquire whether there is any obligation on the 
law school to train them. One may say that it is the duty of a law school 
to teach only law. Another may contend in favor of the exclusive im- 
portance of the analytical approach. Still another stresses the functional 
approach. Is there room for or value in a new technique based on factors 
which the clinic class may regard as important? The answer may be ap- 
proached from various angles. For our purposes the student himself is the 
main consideration. What does law school do for him as an individual? 
How does it prepare him to meet his future employers and clients on their 
own ground? As to that we may not generalize. 

The practical problem faced by the student is one of adjustment to a 
new environment. While the situations may vary infinitely with the indi- 
vidual, it is possible to make certain specific classifications. One group of 
law graduates is headed for a business career, with legal training as a back- 
ground. With them we have no particular concern because they pass out 
of the legal field. Of those who remain, by far the largest portion become 
practicing lawyers. After some years, a few of them may become judges. 
Only a handful go into the field of law teaching. 

The faculty and the student both have some concern as to his fitness 
for his chosen work. While we have devices to check a man’s analytical 
ability, his other characteristics have not as yet been brought within the 
province of orderly testing. Hence the existing process of legal education, 
unlike medicine, turns its men out without a guide in certain vital direc- 
tions. A sense of devotion to the ideals of scholarship in a law student is 
an inadequate point of view with which to face situations with which legal 
scholarship has no concern. The consequences to the community and the 
individual of such oversight may be very grave. 

The situation is comparable in some respects to the operation of a fac- 
tory which, concentrating on the production of some particular article, 
allows valuable by-products to go to waste. Somewhere along the line the 
law student will face a client who is dissatisfied with the work done. 
When it comes to fixing responsibility for the mistake, there are three 
possible culprits—the student, the law school, the bar. The student fre- 
quently is the innocent victim of a system of education which prepares 
him for only one part of his task. The modern bar is not equipped, nor 
has it the time, to do thorough educational work supplementing the law 
school’s task. In the last analysis the primary obligation to provide a well 
rounded program—no matter how much it costs or how difficult of ad- 
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ministration—rests on the law school. The public, which is the final judge 
of values over a period of time, will be satisfied with nothing but the best 
product. In facing its share of this obligation to the public, the law school 
may take various extreme positions. It may insist that it has nothing but 
a limited responsibility or that from practical considerations it is doing 
the best it can. On the other hand, it may make reasonable efforts to ex- 
plore these broader fields for the purpose of determining how effectively 
such training can be given. 

Those law schools which have experimented with the clinic system 
even in small degree seem to be adopting the following attitude. For them 
a well rounded student as a prospective leader is to be preferred to the 
specialist. In spite of the fact that members of their faculties are ad- 
mittedly specializing, they appreciate that a broad basis of preparation 
is likely to produce a more effective lawyer. Specialization may begin so 
early in a man’s work as to dwarf his outlook. The student who has been 
introduced to a number of the situations with which he will have to deal, 
and who has received some instruction as to recognized ways and means 
of handling himself, seems more likely to turn out a leader whether or not 
he subsequently specializes. 

In a situation where each critic measures the value of law school train- 
ing from the background of his own experience, one can hardly outline 
dogmatically a perfect system. But one may study the failures which re- 
sult from neglect of certain factors in legal education. The student suffers 
if he does not have clinical training. It is customary to judge the success 
of the educational process by its outstanding leaders. May it not be 
equally sound to base our study on the failures. The blame should be laid 
where it belongs. 

Many men will never make well rounded lawyers."® As a result of train- 

‘© The Legal Aid Clinic student is more than a name or a location in the classroom. An 
adequate study of the man and his abilities would include a social case history and a complete 
psychiatric examination. In a sense the clinic experience is a very broad scale aptitude test. 
But it is aptitude for general practice rather than as a law student. Perhaps this study should 
parallel the student’s work for three years instead of being limited to third year men. The 
work coming to a clinic organization is classifiable into the simplest sorts of work—studying 
the geography of the courthouse, securing information from public records, serving papers, 
which might be done profitably by first year men. In the second year certain briefing problems 
might be assigned. The interviewing of clients, preparation of plans of campaign and prepara- 
tion for trial of cases would be reserved for the final year. Such a process would disclose 
strengths and weaknesses in time for both student and instructor to handle them. 

In a sense the clinic work is a study of individual mistakes. They cover a wide range. 
Eventually they may be tabulated, studied, and preventive measures devised to anticipate 
them. Among the simpler errors are the following: 


In case No. 610 of the Duke Legal Aid Clinic the student was requested by counsel for the 
defendant to brief a point of law and assist at the trial. The student knew he should phone 
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ing in the clinic work, students seem to fall into four distinct groups. 
There are a few at the top of the clinic class who give promise of being 
able to take care of themselves anywhere, and dispose satisfactorily of 
any law business that comes to them. These are by no means necessarily 
the ones who win the highest grades in other courses. A second group in- 
cludes men who are highly effective in some limited respect—such as 
briefing—but are not well rounded. They may be lamentably ineffective 
in meeting the public. They may have no ability to attract business be- 
cause they do not know how to inspire confidence. Yet in their own field 
they may be very able. Following these come a group of more or less 
mediocre men who are able to pass examinations and can practice law 
but who do not show any particular aptitude and are not likely to bring 
any particular glory to the law school from which they graduate. At the 
tail end are those who, for one reason or other, are so obviously unpre- 
pared for practice that the seasoning process ought to be continued with 
respect to them for some time. 

If a law school, by the clinic device, were to coordinate more success- 
fully its functions of keeping men out of the profession and acting as a 
stepping stone for admission to it, two important results would follow: 
First, it would be possible, after exposing the class to conditions closely 
approximating general practice, to separate from the student group all the 
men below a certain standard and to delay their entrance until they 
demonstrated satisfactory proficiency, dependability, social viewpoint, 


counsel for the defense and have a conference. Catching sight of the name of an attorney in his 
notes and not stopping to think who the attorney was, he phoned. After the conversation had 
proceeded for a space, the student suddenly realized that he was talking to opposing counsel. 
He had the good judgment to reveal nothing further. Opposing counsel realizing the mistake 
courteously referred the student to defense counsel. 

In case No. 555 of the Duke Legal Aid Clinic the student in preparing an advisory brief fora 
public official forgot that the legislature had met in 1933. So his brief failed to include any 
consideration of the most recent statute on the subject. 

In case No. 599 of the Duke Legal Aid Clinic the student had been assigned the task of 
drawing a document. It should have been ready by a certain day. On the preceding day the 
student deposited a few pages of incomplete notes on the desk of the clinic secretary and an- 
nounced that it was necessary for him to go home on his vacation. 

More serious are the occasional cases arising in most clinics where a client’s rights are lost 
through student negligence in filing papers. 

These errors may be remedied with little trouble. Often they are symptoms of a mental 
attitude of the student. As such they deserve serious study. In a sense the student is the client 
of the law school and has reason to expect careful consideration of his fitness for the work he is 
to do. Failure to investigate his reactions to the normal events of a lawyer’s life ushers him un 
prepared into a highly competitive situation. He should have at least a hint of what will con- 
front him and of his ability to make headway with it. 

See also for examples of attempts to deal with these student viewpoints, the minutes of 
meetings of the staff of the Duke Legal Aid Clinic. 
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and the other characteristics of a good lawyer in active practice. Second, 
it would be possible to ascertain with increasing accuracy the limitations 
of a particular student and thus help him to find the special niche where he 
can do his most effective work. Failure on the part of the law school to 
provide these individualized facilities restricts definitely its usefulness to 
the community and to the student. The remedy suggested is no panacea," 
nor is the machinery of clinical instruction perfected to the desired point. 
Yet the field is one offering research opportunities of the same fascinating 
sort as those engaged in by workers in the physical sciences when they go 
forth on expeditions to distant and little known sections of the earth. 
Those who know most about the clinical method in law schools have con- 
fidence in the results already achieved; they believe that with care, pa- 
tience and vision a much more effective instrument may be created. Its 
ultimate value will be to the community but the prestige for its creation 
will be to the law school. 


' Additional efforts to meet this situation in its broadest terms include such devices as 
courses on the legal profession, student bar associations, practice courts. For a compilation of 
material on the subject see, Report of the Committee of the Duke Law Faculty on “Courses in 
the Profession of the Law” (1933). 
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NOTES 


JURISDICTION OF THE FEDERAL COURTS IN 
MULTIPLE QUESTION CASES 
Since the provisions of the Federal Constitution’ marking out the limits on 
the judicial power of the lower federal courts do not prescribe how much of 
that power shall be exercised by the courts, each suitor in federal court must 
point to some specific jurisdictional provision covering his particular suit.? One 


* Article III, Section Two. 

2 “As regards all courts of the United States inferior to this tribunal, two things are neces- 
sary to create jurisdiction The Constitution must have given to the court the capacity 
to take it, and an act of Congress must have supplied it. Their concurrence is necessary to 
vest it.”” The Mayor v. Cooper, 6 Wall. (U.S.) 247, 252, 18 L. Ed. 851 (1867). See also Sheldon 
v. Sill, 8 How. (U.S.) 441, 12 L. Ed. 1147 (1850); Kline v. Burke Construction Co., 260 U.S 
226, 43 Sup. Ct. 79, 67 L. Ed. 226 (1922). 
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such provision, first enacted in 1875, gives the federal judiciary jurisdiction over 
“all suits of a civil nature, at common law or in equity . . . . where the matter 
in controversy .... arises under the Constitution or laws of the United 
States.” This “federal question” jurisdiction today represents a substantial 
part of the business of the lower federal courts. 

The vagueness inherent in several terms in the statute gives rise to this diffi- 
culty: When a proceeding is brought presenting a number of questions, some 
federal in character, and others non-federal, should the federal courts have 
jurisdiction of such a proceeding in its entirety? 

At an early date one line of authority arose which stated dogmatically that 
if a substantial‘ federal question was raised, the jurisdiction of the federal courts 
extended to all matters in issue,’ even though the decision ignored the federal 
question® or decided it adversely to the plaintiff.’ This statement was made in 
two major groups of cases: (1) corporations chartered by act of Congress 
wished to sue in federal court because of that fact;® (2) residents of a state 
wished to enjoin the action of state administrative boards or officials on the 
ground such action will violate some provision of the Federal Constitution, and 
will also contravene a state statute or constitution.® 


318 Stat. 470, 28 U.S.C. § 41 (1) (Judicial Code, § 24, as amended). 


4 The Fair v. Kohler Die and Specialty Co., 228 U.S. 22, 33 Sup. Ct. 410, 57 L. Ed. 716 
(1913); Levering & Garrigues Co. v. Morrin, 289 U.S. 103, 53 Sup. Ct. 549, 77 L. Ed. 1062 
(1933); Ex parte Poresky, 54 Sup. Ct. 3, 78 L. Ed. 49 (1933); Central Transfer Co. v. Com- 
mercial Oil Co., 45 F. (2d) 400 (D.C.E.D.Mo. 1930). The federal question must not be too 
remote: Joy v. City of St. Louis, 201 U.S. 332, 26 Sup. Ct. 478, 50 L. Ed. 776 (1906). 


5 See especially the language of Chief Justice Marshall in Osborn v. Bank of United States, 
9 Wheat. (U.S.) 738, 823, 6 L. Ed. 204 (1824): “We think, then, that when a question to 
which the judicial power of the Union is extended by the Constitution forms an ingredient of 
the original cause, it is in the power of Congress to give the Circuit Courts jurisdiction of that 
cause, although other questions of fact or of law may be involved in it.” 


6 Siler v. Louisville & Nashville R.R. Co., 213 U.S. 175, 29 Sup. Ct. 451, 53 L. Ed. 753 
(1909); Davis v. Wallace, 257 U.S. 478, 42 Sup. Ct. 164, 66 L. Ed. 325 (1922); Bohler v. Calla- 
way, 267 U.S. 479, 45 Sup. Ct. 431, 69 L. Ed. 745 (1925); Chicago Great Western Railway Co. 
v. Kendall, 266 U.S. 94, 45 Sup. Ct. 55, 69 L. Ed. 183 (1924); Conn v. Ringer, 32 F. (2d) 639 
(C.C.A. 6th, 1929). 

7 People’s Savings Bank v. Layman, 134 Fed. 635 (C.C.S.D.Ia., 1905). 


§ Osborn v. Bank of United States, 9 Wheat. (U.S.) 738, 6 L. Ed. 204 (1824); cf. also 
Pacific Railroad Removal Cases, 115 U.S. 2, 5 Sup. Ct. 1113, 29 L. Ed. 319 (1885). This 
jurisdiction has now been abolished by specific legislative mandate (43 Stat. 936, 28 U.S.C. 
§ 42). 


9 Siler v. Louisville & Nashville R.R. Co., 213 U.S. 175, 29 Sup. Ct. 451, 53 L. Ed. 753 
(1908); Michigan Central R.R. v. Powers, 201 U.S. 245, 26 Sup. Ct. 459, 50 L. Ed. 744 (1906); 
Home Telephone & Telegraph Co. v. City of Los Angeles, 227 U.S. 278, 33 Sup. Ct. 312, 57 
L. Ed. 510 (1913); Louisville & Nashville R.R. Co. v. Garrett, 231 U.S. 298, 34 Sup. Ct. 48, 
58 L. Ed. 229 (1913); Ohio Tax Cases, 232 U.S. 576, 34 Sup. Ct. 372, 58 L. Ed. 737 (1914); 
Greene v. Louisville & Interurban R.R. Co., 244 U.S. 499, 37 Sup. Ct. 673, 61 L. Ed. 1280 
(1917); Louisville & Nashville R.R. Co. v. Greene, 244 U.S. 522, 37 Sup. Ct. 683, 61-L. Ed. 
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Another line of authority took a somewhat narrower view of the scope of 
federal jurisdiction in situations apparently very similar, in which proceedings 
were brought to secure relief for infringement of patents, copyrights, or reg- 
istered trademarks, and also for alleged unfair trade practices of the defendant." 
Although the exact rule varied somewhat in each federal circuit," in the main 


1291 (1917); Southern Railway Co. v. Watts, 260 U.S. 519, 43 Sup. Ct. 192, 67 L. Ed. 375 . 
(1923); United Fuel Gas Co. v. R.R. Commission, 278 U.S. 300, 49 Sup. Ct. 150, 73 L. Ed. 
390 (1929); Sterling v. Constantin, 287 U.S. 378, 53 Sup. Ct. 190, 77 L. Ed. 254 (1932). The 
principle has become so well settled that many cases do not even discuss the question of 
jurisdiction: Mutual Film Corp. v. Ohio Industrial Commission, 236 U.S. 230, 35 Sup. Ct. 
387, 59 L. Ed. 552 (1915); Atlantic Coast Line R.R. Co. v. Daughton, 262 U.S. 413, 43 Sup. 
Ct. 620, 67 L. Ed. 1051 (1922). 


%° This view has evolved mainly through the persuasive force of several broad dicta of the 
Supreme Court in Elgin National Watch Co. v. Illinois Watch Case Co., 179 U.S. 665, 21 
Sup. Ct. 270, 45 L. Ed. 365 (1901); Leschen Rope Co. v. Broderick, 201 U.S. 166, 26 Sup. Ct. 
407, 50 L. Ed. 710 (1906); and Standard Paint Co. v. Trinidad Asphalt Mfg. Co., 220 U.S. 
446, 31 Sup. Ct. 456, 55 L. Ed. 536 (1911). 


The Second Circuit cases restricted federal jurisdiction to the greatest extent; the major- 
ity of them agreed that the federal courts were without power to hear the claim of unfair com- 
petition, no matter how closely related it was to the claim of infringement. Keasby & Mattison 
Co. v. Philip Carey Mfg. Co., 113 Fed. 432 (C.C.S.D.N.Y. 1901); Hutchinson, Pierce & Co. v. 
Loewy, 163 Fed. 42 (C.C.A. 2nd, 1908), appeal dismissed 217 U.S. 457, 30 Sup. Ct. 613, 54 
L. Ed. 838 (1910); National Casket Co. v. New York & Brooklyn Casket Co., 185 Fed. 533 
(C.C.S.D.N.Y. 1911); Vose v. Roebuck Weather Strip & Wire Screen Co., 210 Fed. 687 
(D.C.E.D.N.Y. 1914); Planten v. Gedney, 224 Fed. 382 (C.C.A. 2nd, 1915); Craig Demagnet- 
izer & Ink Dryer Corp. v. Static Control Co., 295 Fed. 72 (C.C.A. 2nd, 1923); Hunyadi Janos 
Corp. v. Stoeger, ro F. (2d) 26 (C.C.A. 2nd, 1925); Ingrassia v. A. C. W. Mfg. Corp., 24 F. 
(2d) 703 (C.C.A. 2nd, 1928), certiorari denied 277 U.S. 602, 48 Sup. Ct. 562, 72 L. Ed. 1010 
(1928); Recamier Mfg. Co. v. Harriet Hubbard Ayer, Inc., 59 F. (2d) 802 (D.C.S.D.N.Y. 
1932). The same view is expressed in Cushman v. Atlantis Fountain Pen Co., 164 Fed. 94 
(C.C.D.Mass. 1908), and Mecky v. Grabowski, 177 Fed. s91 (C.C.E.D.Pa. 1910). 

On the other hand, at least one case in the Second Circuit adopted the rule of the ‘‘consti- 
tutional” cases in its entirety: Onondaga Indian Wigwam Co. v. Ka-Noo-No Indian Mfg. 
Co., 182 Fed. 832 (C.C.N.D.N.Y. 1910). This position is also adopted by Vogue Co. v. 
Vogue Hat Co., 12 F. (2d) g91 (C.C.A. 6th, 1926), certiorari denied 273 U.S. 706, 47 Sup. Ct. 
98, 71 L. Ed. 850 (1926). 

Some decisions seem to take the view that the court has jurisdiction, at least where the 
non-federal questions are “intertwined’”’ with the federal question, but can, in its discretion, 
refuse to exercise that jurisdiction: Mallinson v. Ryan, 242 Fed. 951 (D.C.S.D.N.Y. 1917); 
Pinaud, Inc. v. Huebschman, 27 F. (2d) 531 (D.C.E.D.N.Y., 1928). 

A fourth line of cases would refuse jurisdiction of the claim for unfair competition on the 
theory it presented a “separate cause of action,” although it is not always clear that was true: 
U.S. Expansion Bolt Co. v. H. G. Kroncke Hardware Co., 234 Fed. 868 (C.C.A. 7th, 1916); 
Unit Construction Co. v. Huskey Mfg. Co., 241 Fed. 129 (D.C.E.D.Pa. 1917); General Baking 
Co. v. Shults Bread Co., 288 Fed. 954 (D.C.E.D.N.Y., 1923), affd. 293 Fed. 1018 (C.C.A. and, 
1923); Kasch v. Cliett, 297 Fed. 169 (C.C.A. sth, 1924). For a recent decision applying this 
theory effectively and correctly, see General Motors Corp. v. Rubsam Corp., 65 F. (2d) 217 
(C.C.A. 6th. 1933), certiorari denied 54 Sup. Ct. 123, 78 L. Ed. 115 (1933). 

A further variation is presented by a group of cases which would permit proof of unfair 
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it was agreed that the fact that there was an alleged violation of the plaintiff’s 
“federal right” did not of its own weight entitle him to the entire relief sought 
by his bill. 

On principle it is hard to justify the discrepancy between the two lines of 
authority.” It should be noticed, however, that prior to the promulgation of 
Equity Rule 26 in 1912 there was some doubt as to whether it was proper, as a 


competition as an element in the damages plaintiff had suffered through the infringement: 
T. B. Woods Sons Co. v. Valley Iron Works, 166 Fed. 770 (C.C.M.D.Pa. 1909); Ludwigs v. 
Payson Mfg. Co., 206 Fed. 60 (C.C.A. 7th, 1913); Shrauger & Johnson v. Phillip Bernard Co., 
240 Fed. 131 (D.C.N.D.Ia. 1917); W. F. Burns Co. v. Automatic Recording Safe Co., 241 
Fed. 472 (C.C.A. 7th, 1916); K-W Ignition Co. v. Temco Electric Motor Co., 243 Fed. 588 
(C.C.A. 6th, 1917); Badger v. E. B. Badger & Sons Co., 288 Fed. 419 (D.C.D.Mass. 1923); 
Payton v. Ideal Jewelry Mfg. Co., 7 F. (2d) 113 (C.C.A. 1st, 1925); Wensel v. Gold Hill Hard- 
ware Mfg. Co., 21 F. (2d) 974 (D.C.S.D.Cal. 1927); cf. N. O. Nelson Mfg. Co. v. F. E. Myers 
& Bro. Co., 25 F. (2d) 659 (C.C.A. 6th, 1928), affd. 29 F. (2d) 968 (C.C.A. 6th, 1929). 

Two other types of cases adopted a rule very similar to this theory of “aggravation of 
damages.”’ In one the court stressed primarily the presence of an actual infringement of a valid 
patent; if infringement was not found, no relief would be given for unfair competition, even 
though a valid patent was proved: Sprigg v. Fisher, 222 Fed. 964 (D.C.D.Md. 1915); Detroit 
Showcase Co. v. Kawneer Mfg. Co., 250 Fed. 234 (C.C.A. 2nd, 1918); Taylor v. Bostick, 299 
Fed. 232 (C.C.A. 3rd, 1924). In the other the court emphasized the validity of the patent; if 
no valid patent was proved, no relief for unfair competition would be given: Schiebel Toy & 
Novelty Co. v. Clark, 217 Fed. 760 (C.C.A. 6th, 1914); certiorari denied 235 U.S. 707, 35 Sup. 
Ct. 283, so L. Ed. 434 (1914); Gerrard v. Cary, 9 F. (2d) 949 (D.C.E.D.N.Y., 1924), affd. 
9 F. (2d) 957 (C.C.A. 2nd, 1925). The distinction between the last three types of cases is ap- 
parently only a matter of emphasis; courts adopting one view as contrasted with the other two 
will simply stress certain factors, common to each view, more strongly. 


2 Compare the rules which have been worked out in related branches of federal jurisdic- 
tion. Proceeding under the Urgent Deficiencies Act of Oct. 22, 1913 (28 U.S.C. § 47) 
plaintiff joined in one suit a claim properly cognizable by a three-judge court, and one not so 
cognizable. Held, the three judge court had no jurisdiction to hear the second claim. Pitts- 
burgh & W.Va. Ry. v. U.S., 281 U.S. 479, 50 Sup. Ct. 378, 74 L. Ed. 980 (1930). 

Plaintiff sues in a state court, joining a claim raising a federal question with a claim raising 
only non-federal questions. Can the entire proceeding, or the part of it raising the federal 
question, be removed to a federal court? Three rules have evolved: (1) Since the federal court 
would have no jurisdiction of one part of the suit, it should remand the entire suit to state 
court: Tullar & Tullar v. I.C. R. Co., 213 Fed. 280 (D.C.N.D. Ia. 1914). (2) Since the federal 
court has jurisdiction of one of the claims, the entire suit is removable: Hoge v. Canton Insur- 
ance Office, 103 Fed. 513 (C.C.D. Wash. 1900); Givens v. Wright, 247 Fed. 233 (D.C.N.D.Tex. 
1918). (3) The federal court has jurisdiction only of the claim raising a federal question; the 
remainder of the suit should be remanded to state court: Tillman v. Russo-Asiatic Bank, 51 
F. (2d) 1023 (C.C.A. and, 1931); certiorari denied 285 U.S. 539, 52 Sup. Ct. 312, 76 L. Ed. 932 
(1932); and see Barney v. Latham, 103 U.S. 205, 214, 26 L. Ed. 514 (1880). 

Plaintiff’s complaint raises a federal question, and defendant files a counterclaim presenting 
only non-federal questions. Should the federal courts have jurisdiction of the counterclaim? 
See Moore v. N.Y. Cotton Exchange, 270 U.S. 593, 46 Sup. Ct. 367, 70 L. Ed. 743 (1925); 
Electric Boat Co. v. Lake Torpedo Boat Co., 215 Fed. 377 (D.C.D.N.J., 1914); Dickinson 
Tire & Machine Co. v. Dickinson, 29 F. (2d) 493 (C.C.A. 2nd, 1928); cf. Frankart, Inc. v. 
Metal Lamp Corp., 32 F. (2d) 920 (D.C.E.D.N.Y. 1929). 
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matter of pleading, to seek relief in the same proceeding for both unfair com- 
petition and infringement,’ and this doubt may have affected the later de- 
cisions. Also, the relief sought in cases of the “constitutional” type was typi- 
cally single—the enjoining of a certain set of acts—however different the reasons 
for the injunction might be; while in the “infringement” cases if relief was given 
for unfair competition the normal result was to enlarge the quantum of recovery 
otherwise obtainable." 


The lack of harmony in the two lines of decisions was rarely noticed by the 
courts or called to their attention by counsel until a fairly recent date, when 
attempts," largely unsuccessful, were made to reconcile the two rules. Realiz- 
ing the inconsistencies in the two lines of decisions, the Supreme Court, in the 
recent case of Hurn v. Oursler, examined the two situations carefully and 


13 Note the language in Ball & Socket Fastener Co. v. Cohn, go Fed. 664 (C.C.S.D.N.Y., 
1898); New Departure Mfg. Co. v. Sargent & Co., 127 Fed. 152 (C.C.A. and, 1903); George 
Frost Co. v. Kora Co., 136 Fed. 487 (C.C.S.D.N.Y. 1904). Compare, however, Standard 
Paint Co. v. Trinidad Asphalt Co., 220 U.S. 446, 31 Sup. Ct. 456, 55 L. Ed. 536 (1911). 

14 See note, 40 Harv. L. Rev. 298 (1926). 


's The most persuasive attempt to rationalize the “infringement” and “constitutional” cases 
was made in Levering & Garrigues Co. v. Morrin, 61 F. (2d) 115 (C.C.A. 2nd, 1932), affd. on 
another ground in 289 U.S. 103, 53 Sup. Ct. 549, 77 L. Ed. 741 (1933). The theory there ad- 
vanced was that, in a case of the “constitutional” type, questions of local law «underlie the 
federal claim asserted, and hence are necessarily involved in examining the federal claim; 
whereas in cases involving infringement the non-federal questions were independent of the 
federal questions. As a general proposition it would seem this is not true. 

1 Hughes, Federal Practice, Jurisdiction and Procedure (1931) § 653, p. 501, suggests that 
in all cases of the “constitutional” type the basis of federal jurisdiction, the Fourteenth 
Amendment, is always present; whereas in the “infringement” cases it is first decided that no 
valid patent exists, hence the basis for federal jurisdiction is gone. This overlooks a multitude 
of cases in which the patent is declared valid, but no relief is given for unfair competition. 

A note, 27 Ill. L. Rev. 816 (1933), suggests that the distinction is between a case arising under 
the Federal Constitution and one arising under a law of the United States; in the latter case 
federal jurisdiction is confined to the federal claim. This view fails to consider the “infringe- 
ment” cases in which relief for unfair competition is granted. 

Nims, Unfair Competition & Trademarks (3rd ed., 1929), § 306, treats the patent prob- 
lem as one of joinder and not of jurisdiction. The courts, however, say it is a question of 
jurisdiction and not procedure; see Geneva Furniture Mfg. Co. v. S. Karpen & Bros., 238 U.S. 
254, 250, 35 Sup. Ct. 788, 59 L. Ed. 1295 (1915). See also 33 Col. L. Rev. 296, 699 (1933). 


%© 289 U.S. 238, 53 Sup. Ct. 586, 77 L. Ed. 756 (1933). Plaintiff sued for an injunction, for 
damages, and for an accounting, alleging (1) defendant had infringed a copyrighted play of 
plaintiff’s; (2) defendant’s acts also constituted unfair competition against plaintiff; (3) de- 
fendant’s acts further constituted unfair competition with respect to a revised, uncopyrighted 
version of the copyrighted play. The Supreme Court held that the lower federal court had 
jurisdiction over plaintiff’s second claim, regardless of what disposal was made of the first 
claim; but that the third claim was an independent “cause of action,” and hence the lower 
federal court had no jurisdiction thereover. It appeared that plaintiff was complaining that de- 
fendant had violated three of plaintifi’s ‘‘rights’” by means of a single set of acts, unlike the 
usual infringement case in which additional facts must be shown to make out a case of unfair 
competition. 
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concluded that the sounder rule was the one enunciated broadly and without 
exception in the “constitutional” cases.'? The general principle governing all 
multiple question cases is stated as follows: 


The distinction to be observed is between a case where two distinct grounds in sup- 
port of a single cause of action are alleged, one only of which presents a federal ques- 
tion, and a case where two separate and distinct causes of action are alleged, one only 
of which is federal in character. In the former, where the federal question averred 
is not plainly wanting in substance, the federal court, even though the federal ground 
be not established, may nevertheless retain and dispose of the case upon the non- 
federal ground; in the latter it may not do so upon the non-federal cause of action 
(p. 246).% 


The distinction between a “ground” and a “‘cause”’ of action is an exceed- 
ingly difficult one to draw, however.’® The two terms fluctuate in meaning with 
the situation under analysis” and the particular analyst; as a result, it is not 
impossible that in some situations the lower federal courts will simply continue 
to follow the present lines of authority. 

On the other hand, the Supreme Court apparently intended to lay down a 
fairly definite rule covering the entire field. Although the exact application of 
that rule is somewhat difficult to gather from the opinion in the Hurn case, in 


‘7 The case has been criticized from the constitutional standpoint in 46 Harv. L. Rev. 1339 
(1933). It should be noted that there is at least one limit on the general applicability of the 
rule in the “constitutional” type of case—a limit dictated by expedience: Gilchrist v. Inter- 
borough Rapid Transit Co., 279 U.S. 159, 49 Sup. Ct. 282, 73 L. Ed. 652 (1929). 

Compare with the instant case the language used in Stark Bros. Co. v. Stark, 255 U.S. 50, 
41 Sup. Ct. 221, 65 L. Ed. 496 (1921); Geneva Furniture Co. v. Karpen, 238 U.S. 254, 35 Sup. 
Ct. 788, 59 L. Ed. 1295 (1915). 

'§ Compare, however, Brown v. Guarantee Trust Co., 128 U.S. 403, 412, 9 Sup. Ct. 127, 32 
L. Ed. 468 (1888): “To support the objection of multifariousness, because the bill contains 
different causes of suit against the same person ... . the grounds of suit must be different 

'9In U.S. Expansion Bolt Co. v. H. G. Kroncke Hardware Co., 234 Fed. 868 (C.C.A. 7th, 
1916), the court enunciated substantially the same rule as laid down in the Hurn case; how- 
ever, in applying it to a very similar set of facts, the court reached the opposite conclusion to 
that reached by the Supreme Court, and refused to take jurisdiction of the unfair competition 
claim. 

20 This the Supreme court recognizes in the Hurn case; it says, for purposes of federal 
jurisdiction, ‘‘A cause of action does not consist of facts, but of the unlawful violation of a right 
which the facts show. The number and variety of the facts alleged do not establish more than 
one cause of action so long as their result . . . . is the violation of but one right by a single 
legal wrong” (quoting from Baltimore S. S. Co. v. Phillips, 274 U.S. 316, 321, 47 Sup. Ct. 
600, 71 L. Ed. 1069 (1927)). This, however, does not help greatly in distinguishing a “ground” 
from a “cause” of action. See, also, U.S. v. Memphis Cotton Oil Co., 288 U.S. 62, 53 Sup. Ct. 
278, 77 L. Ed. 291 (1933), pointing out that at times a “cause of action” is identified with the 
infringement of a right, or violation of a duty; at other times it is a concept of the law of 
remedies, dependent on the form of action; and at other times it refers to a group of operative 
facts from which a legal grievance has developed. 


** See, Clark Code Pleading (1928), c. 2, p. 75; Pomeroy, Code Remedies (4th ed., 1904), 
§ 347 ff.; Phillips, Code Pleading (2nd ed., 1932), c. XI. 
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the main it seems to be based on pragmatic considerations, such as facilitating 
trial procedure and eliminating needless litigation.” 

The scope of the rule can best be appreciated in connection with concrete 
cases. In the main, four classes of controversies presenting multiple questions 
arise. In the first, plaintiff relies on one set of operative facts and one legal 
theory of recovery involving a number of issues,’’ some presenting federal ques- 
tions, the others involving only non-federal questions.’4 It is almost unthink- 
able that the federal courts would deny themselves jurisdiction over a proceed- 
ing of this type, or, having taken jurisdiction because of the presence of a federal 
question, abandon it because of an adverse holding on that question. Such a 
result would deprive both the jurisdictional statute and the constitutional pro- 
vision of much of their intended scope.** Although no reference was made in 
the Hurn decision to cases of this type, it seems certain the Supreme Court had 
no thought of limiting this well-accepted field of federal jurisdiction. ‘‘Issue” 
is apparently not the equivalent of ‘“‘cause of action.” 

In the second class of cases plaintiff relies on one set of operative facts and 
two legal theories of recovery; theory A involving an issue raising a federal 
question, and theory B presenting only non-federal questions.** Pragmatic con- 
siderations favor complete federal jurisdiction. If the plaintiff proves a certain 
set of facts in an effort to invoke theory A, but fails to meet the requirements of 
that theory, it seems reasonable to permit him to recover on theory B in 
federal court, rather than send him to state court, to obtain the same relief by 
proving the same facts. This the Supreme Court recognized in the Hurn case, 
in which the first and second “counts” alleged identical facts, but relied on 
different legal theories. The court held that these two counts involved but one 
“cause of action’’ although separate “grounds.” 

The weakest argument for complete federal jurisdiction is presented in the 


22 Multiple question suits are practically always equitable proceedings; hence, the desire of 
equity to give complete relief once it has taken jurisdiction clashes sharply with the theory that 
the federal courts, though not inferior in any sense, are limited in jurisdiction (see McCormick 
v. Sullivant, 10 Wheat. (U.S.) 192, 6 L. Ed. 300 (1825); Geneva Furniture Co. v. Karpen, 238 
U.S. 254, 35 Sup. Ct. 788, 59 L. Ed. 1295 (1915)). 

23 “Tssues” is here used in the sense of controverted propositions of fact and of law. 


24 Osborn v. Bank of United States, 9 Wheat. (U.S.) 738, 6 L. Ed. 204 (1824) is typical of 
this class. The federal question is the existence and extent of the federal charter; other ques- 
tions, such as the acceptance of a given offer, are normally non-federal. 


5 It is hard to conceive of a case involving only issues presenting federal questions; hence 
if the presence of non-federal issues bars federal jurisdiction, the jurisdictional statute, broad 
and sweeping in language, has little, if any, effect. Nor would it be possible for the federa! 
court to have jurisdiction to adjudicate the federal issue, and then send the remainder of the 
suit to state court; the federal court has no type of judgment adapted to that situation. 

* Siler v. Louisville & Nashville R.R. Co., 213 U.S. 175, 29 Sup. Ct. 451, 53 L. Ed. 753 
(1908) is a typical case of this class. 
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third class of cases, in which the plaintiff relies on two sets of operative facts 
and two legal theories.?’ If the sets of facts present no important common issues, 
but are substantially independent of each other, no litigation will be saved by 
permitting the federal courts jurisdiction of the entire suit; instead, the trial 
may be hampered by the presence of too many issues. The first and third 
“counts” of the Hurn case presented exactly this situation, and the Supreme 
court refused jurisdiction of the third “count.” 

As more and more common issues of fact appear in the two sets of facts, 
however, the balance of convenience swings toward complete federal jurisdic- 
tion. Since the federal courts are limited in jurisdiction,” it would seem proper 
to require that the common issues substantially outweigh the non-common 
issues before the entire case should be heard. Although the Hurn case gives no 
exact statement of the position of the Supreme Court on this type of proceed- 
ing, emphasis placed on the word “right”? in the decision indicates that the 
Court believes that a single “right” can be violated by different acts, and yet 
only one “cause of action” will arise. Also, the court states that it is assimilat- 
ing the normal case of the “infringement” type to the doctrines of the “‘con- 
stitutional” decisions,*° including complete federal jurisdiction, and the normal 
“infringement” case does allege two different sets of facts. 

The fourth class of cases is a hybrid variety in which plaintiff relies most 
heavily on one set of facts and one theory of recovery raising a federal question, 
and, incidental or ancillary thereto, seeks to increase the quantum of his relief 
by alleging certain closely related damage raising no federal question.** The 
convenience of permitting complete federal jurisdiction is somewhat stronger 
than in the third class, and weaker than in the second class. Inasmuch as 
plaintiff can only recover for such damage by first establishing his main set of 
facts,# the principle that equity, having taken jurisdiction, will give complete 
relief operates strongly. The federal courts should have jurisdiction over the 
entire suit if the important common issues raised by the main and the incidental 
sets of facts are substantially equal to or greater than the non-common issues. 
The Hurn case contains no real clue as to the future of this type of controversy. 


27 See General Motors Corp. v. Rubsam Corp., 65 F. (2d) 217 (C.C.A. 6th, 1933), certiorari 
denied 54 Sup. Ct. 123, 78 L. Ed. 115 (1933). 


8 See note 22 supra. 29 See 289 U.S. at page 246. 3° See 289 U.S. at page 245. 
* See note 11 supra, especially Ludwigs v. Payson Mfg. Co., 206 Fed. 60 (C.C.A. 7th, 1913); 
Payton v. Ideal Jewelry Mfg. Co., 7 F. (2d) 113 (C.C.A. rst, 1925). 


# The courts reason such incidental relief has no independent excistence, but can only add 
to other relief resulting from injury to a “federal right”: Shrauger & Johnson v. Phillip Ber- 
nard Co., 240 Fed. 131 (D.C.N.D.Ia. 1917); K-W Ignition Co. v. Temco Electric Motor Co., 
243 Fed. 588 (C.C.A. 6th, 1917). 


33 It is somewhat questionable whether this hybrid type of case will survive the Hurn 
decision. It is true that the federal courts exercise a so-called “ancillary jurisdiction” in many 
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The opinion in the Hurn case should, very definitely, mark the opening of a 
new era in the settlement of multiple question proceedings. The rule enunci- 
ated, if intelligently applied by the lower federal courts, should go far to remedy 
the chaos previously existing in this difficult field. 


MERWIN S. ROSENBERG 


DISCHARGE IN BANKRUPTCY AND THE ASSIGNMENT OF 
FUTURE WAGES 

May a creditor who holds an assignment of the future earnings of his debtor 
under an existing contract of employment enforce that assignment as the wages 
accrue, even after the debtor has been discharged in bankruptcy? This question 
has become one of great importance during the present period of depression,' 
but there has been a sharp difference of opinion among the courts as to the cor- 
rect answer. 

The courts have usually analyzed the problem by inquiring as to the ex- 
istence of a “‘lien.”* Analogous problems have arisen in connection with the 


cases (see 28 U.S.C. § 41 (1), note o11 and following), and the language in the “‘infringement”’ 
cases can be construed as an adaptation of that jurisdictional concept to a new use. On the 
other hand, it seems probable that this class of case was invented by the lower federal courts 
to evade the effect of Supreme Court decisions prior to the Hurn case, in such instances as the 
merits of the case appealed strongly to the court. If so, the same result can now be reached by 
following the language of the Hurn case, without speaking of ‘‘aggravating damage.”’ 


‘For a careful study of the wage assignment question in Chicago, in recent years, see 
Fortas, Wage Assignments in Chicago—State Street Furniture Co. v. Armour & Co., 42 Yale 
L. Jour. 536 (1933). 


2In re West, 128 Fed. 205, 11 Am. B.R. 782 (D.C. Ore. 1904); In re Karns, 148 Fed. 143, 
16 Am. B.R. 841 (D.C.S.D. Ohio 1905); In re Home Discount Co., 147 Fed. 538, Am. B.R. 168 
(D.C.N.D. Ala. 1906); In re Ludeke, 171 Fed. 292, 22 Am. B.R. 267 (D.C.E.D.N.Y. 1909); 
In re Lineberry, 183 Fed. 338, 25 Am. B.R. 164 (D.C.N.D. Ala. 1910); In re Gillespie, 209 Fed. 
1003, 32 Am. B.R. 434 (D.C.E.D.N.Y. 1913); In re Green, 213 Fed. 542, 32 Am. B.R. 433 
(D.C.E.D.N.Y. 1914); In re Voorhees, 41 F. (2d) 81, 15 Am. B.R. (N.S.) 666 (D.C.N.D. Ohio 
1930); In re Fellows, 43 F. (2d) 122, 16 Am. B.R. (N.S.) 355 (D.C. Okla. 1930); Seaboard 
Small Loan Co. v. Ottinger, 50 F. (2d) 856, 18 Am. B.R. (N.S.) 500 (C.C.A. 4th 1931); In re 
Potts, 54 F. (2d) 144, 18 Am. B.R. (N.S.) 436 (D.C. Idaho 1931); Levi v. Loevenhart, 138 Ky. 
133, 127 S.W. 748, 137 Am. St. Rep. 377, 30 L.R.A. (N.S.) 375 (1910); Leitch v. No. Pac. Ry. 
Co., 95 Minn. 35, 103 N.W. 704 (1905); Rate v. Amer. Smelting & Ref. Co., 56 Mont. 277, 
184 Pac. 478 (1919); Hupp v. Union Pac. R. Co., 99 Neb. 654, 157 N.W. 343 (1916); Public 
Finance Co. v. Rowe, 123 Ohio St. 206, 174 N.E. 738 (1931). All of the above cases held that no 
lien existed. The following held that there was a lien: Mallin v. Wenham, 2009 Ill. 252, 70 
N.E. 564, 65 L.R.A. 602 (1904); Monarch Discount Co. v. C. & O. R. R. Co., 285 Ill. 233, 120 
N.E. 743 (1918); Dumont, Roberts & Co. v. McDougall, 200 Ill. App. 583 (1916); Citizens 
Loan Assn. v. B. & M. R. R. Co., 196 Mass. 528, 82 N.E. 696 (1907); Raulines v. Levi, 232 
Mass. 42, 121 N.E. 500 (1919); and perhaps Leslie v. Roberts, 32 S.W. (2d) 873 (Tex. Civ. 
App. 1930). 
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assignment of future crops on the assignor’s land; the assignment of an ex- 
pectancy—an estate which the assignor has a mere possibility of acquiring by 
will or inheritance ;4 the assignment of future book accounts;5 and other similar 
transactions. The federal district and appellate courts are in almost unanimous 
accord that the wage assignments are not enforceable after bankruptcy, but the 
state courts are divided with a strong minority view held in Illinois and Massa- 
chusetts particularly favoring enforcement. The other types of cases, arising in 
the state courts, reveal the same dispute with the tendency being to allow en- 
forcement. 

This dispute presents the fundamental question as to whether or not the 
equitable right conferred by such an assignment of future property is a right 
in rem or only in personam. Mr. Justice Story said that the assignee of future 
property “has not, strictly speaking, a jus ad rem, any more than a jus in re. 
It is not an interest in the property, but a mere right under the contract.’ 
Professor Pomeroy, however, concluded that the assignee’s right was an “‘equi- 
table ownership of property in abeyance, . . . . which finally changed into an 
absolute property upon the happening of a future event.”’ He also calls the 
transaction an “assignment of the present possibility.’ 

The courts generally have not examined this issue, but most of those denying 
the existence of a right surviving bankruptcy have stressed the impossibility of 
owning a thing not yet in existence. They adopt the theory that equity for the— 
purpose of effecting justice treats the purported present assignment as a con- 
tract to assign, the lien coming into existence as soon as the assignor becomes 
the actual owner of the property.’ 

The courts reaching the opposite conclusion usually assume that a lien comes 
into existence immediately upon the execution of the assignment,” or else rest 
upon the authority of Professor Pomeroy."' Another view is that of the Eng- 


3 No lien existed: Butler Cotton Oil Co. v. Collins, 200 Ala. 217, 75 So. 795 (1917). Lien did 
exist: Thompson Yards v. Richardson, 51 N.D. 241, 199 N.W. 863 (1924); Union Nat. Bank 
of Minot v. Lenton, 54 N.D. 262, 209 N.W. 350 (1926); Waters v. B. F. Ellington & Co., 289 
S.W. 417 (Tex. Civ. App. 1926). 

4 No lien existed: Gannon v. Graham, 211 Ia. 516, 231 N.W. 675 (1930). Lien did exist; 
Bridge v. Kedon, 163 Cal. 493, 126 Pac. 149 (1912). See also, In re Lind, [1915] 1 Ch. 744, 
[1915] 2 Ch. 344, 8 Br. Rul. Cas. 242. 

5 Taylor v. Barton-Child Co., 228 Mass. 126, 117 N.E. 43 (1918) is sometimes cited as ap- 
plicable here, but is readily distinguishable on its facts. 


® 2 Story, Eq. Jur., § 1ro4goc. 7 3 Pomeroy, Eq. Jur. (3rd ed. 1905), § 1271. 
8 Tbid., § 1288. See also authorities cited in Taylor v. Swafford, 122 Tenn. 303, 123 S.W. 


350 (1909); and on the related problem of the nature of the right of a cestui que trust, the il- 
luminating articles by Scott, in 17 Col. L. Rev. 269 (1917) and Stone, in 17 ibid. 467. 


9 See particularly, In re West, In re Home Discount Co., and Seaboard Small Loan Co. v. 
Ottinger, supra, note 2; and Gannon v. Graham, supra, note 4. 


‘© See particularly, Mallin v. Wenham, supra, note 2, upon which most of the later decisions 
rely. 


; : / : 
See Bridge v. Kedon, supra, noté 4, a leading case. 
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lish case, In re Lind,” in which the court found an equitable charge. The court 
emphasized particularly the intent and understanding of the parties that a right 
of security against the property itself was being conferred upon the assignee. 
The “potentiality doctrine” is sometimes invoked to show that something exists 
to which a lien may presently attach.8 This theory, however, if defensible at 
all, would seem applicable only to such cases as those of wage and crop assign- 
ments, and not to those of bare possibilities, such as expectancies and future 
book accounts. This distinction, however, is expressly repudiated in one of the 
leading cases on the question.™ 

If the view be taken, however, that no lien exists, but only a personal con- 
tract of assignment, it becomes difficult to explain why the obligation of that 
contract, since it was not itself provable under the Act or merged in the debt 
at the time of bankruptcy,* should be held barred by the discharge along with 
the debt. It might well be regarded as an independent contract, simply originat- 
ing from the debtor-creditor relationship and not otherwise connected with the 
debt. Here again the courts merely state the conclusion that the debt and the 
assignment are so closely bound together that when the debt becomes unen- 
forceable, the collateral contract must fall with it.%° The same conclusion ap- 
pears in a considerable number of cases (though probably a minority) in which 
it was sought to claim a mortgage on after acquired property when the statute 
of limitations has run against the debt. It is to be noted that the Illinois courts 
hold strongly to this opinion.'’ 

Professor Williston asserts the theory that an assignment gives the assignee 
“authority or power to collect and an implied agreement on the assignor’s part 
not to revoke this power,” which is not discharged by bankruptcy."* It is his 
belief that the hardship to the wage earner has been the deciding factor in the 
cases which refuse to recognize a lien on future wages. That explanation prob- 
ably would account for the difference found by some writers in the attitude of 
the state courts toward the assignments of future earnings and toward the as- 
signments of expectancies, future crops, et cetera.” On the other hand, it has 
been pointed out that the refusal to recognize a lien on future earnings would 
practically deprive the wage-worker of the benefit of prospective wages, since 
nobody would lend on such security.” 

" Supra, note 4. Also see note in 29 Mich. L. Rev. 915 (1931). 


"3 Citizens Loan Ass’n. v. B. & M. R. R. Co., supra, note 2. And see note in 27 Ill. L. Rev. 
60 (1932). 

“4 Bridge v. Kedon, supra, note 4. 

*s See 1 Remington, Bankruptcy (2nd ed.), 387, § 451. 

6 In re Voorhees, supra, note 2. 

"7 Harris v. Mills, 28 Ill. 44, 81 Am. Dec. 259 (1861); McMillan v. McCormick, 117 III. 

, 7 N.E. 132 (1886). See 25 Cyc. too1-2. 

8; Williston, Contracts (1921), 769, § 414. See also note in 21 Harv. L. Rev. 275 (1908). 

"9 See note in 27 Ill. L. Rev. 60 (1932). 


2° Memorandum by Barnes, Dist. J., in unreported case of Matter of Custin, D.C., N.D. 
Ill., Case No. 52,720 (1933). 
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The main argument of policy advanced by the courts is that the purpose of 
the Bankruptcy Act is to give the bankrupt a “new start in life,’’ which he can- 
not obtain if his earnings are tied up.”* On the other hand, it is also the clear 
policy of the act to preserve for the creditor the rights which the bankrupt has 
given him in his property, collateral to his personal obligation. 

Probably the best reason for recognizing a lien is that it is what the parties 
thought they were creating. The purpose of the transaction was to give the 
creditor some assurance of payment other than the personal obligation of the 
debtor. 

The federal courts in Illinois have had to take account of the determined 
stand of the Illinois Supreme Court in recognizing wage assignments as liens on 
wages earned after bankruptcy.* For a while there were different decisions by 
different judges in the District Court for the Northern District of Illinois.’ 
The Circuit Court of Appeals for the Seventh Circuit, however, has recently 
repudiated the rule of the Illinois Court and adopted that prevailing in the other 


federal courts.”° 
FRED MARSHALL MERRIFIELD 


RECENT CASES 


Bills and Notes—Checks—Presentment for Payment—Negotiable Instruments 
Law—|Massachusetts].—Defendant drew a check dated Dec. oth in favor of plaintiff 
on a Boston bank and procured its certification before delivery. Plaintiff’s attorney 
received the same in Boston and mailed it to the plaintiff on the roth. Plaintiff lived 
about 50 miles from Boston getting his mail only by making irregular trips to the local 
post office. On the 15th, plaintiff sent the check by messenger to a local bank for de- 
posit and collection. Check was refused deposit because of the failure of the drawee 
bank on the morning of the 15th. Plaintiff brought suit against the defendant drawer. 
Held, decree dismissing the bill affirmed. Seager v. Daughines et al., 187 N.E. 94 (Mass. 
1933). 

Although a check is a bill of exchange drawn on a bank payable on demand, it is not 
intended to circulate as a promissory note. Mussey v. Eagle Bank, 9 Metc. 314 (Mass. 
1846); Gordon v. Levine, 194 Mass. 418, 80 N.E. 505 (1907). At the expiration of a 
reasonable time after issue, the risk of the drawee bank’s solvency terminates as to the 


*t See particularly, In re Home Discount Co., supra, note 2. 

~In re Lind, supra, note 4. 23 Note, 11 Boston L. Rev. 126 (1931). 

24 Mallin v. Wenham, and other cases cited supra, note 2. 

*s Injunctions were refused by Barnes, Dist. J., in Matter of Jackson, Case No. 49,545 
(March, 1932), and Matter of Custin, supra, note 20 (both cases unreported); an injunction 
was granted by Carpenter, Dist. J., in Matter of Skorcz, Case No. 50,215 (October, 1932) (un- 
reported). 

* In re Skorcz, 67 F. (2d) 187 (C.C.A. 7th, 1933); Matter of Hunt, C.C.A. 7th, Case No. 
4936 (Nov., 1933). 
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drawer and becomes the risk of the holder. N.I.L. § 186; Gage Hotel v. Union Nail. 
Bank, 171 Ill. 531, 49 N.E. 420 (1898); Carroll v. Sweet, 128 N.Y. 19, 27 N.E. 763, 13 
L.R.A. 43 (1891); 2 Daniel, Negotiable Instruments (5th ed. 1903), 610, § 1590. But 
the drawer is discharged only to the extent of the loss resulting from the holder’s 
negligence in presentment. Stevens v. Park, 73 Ill. 387 (1874); Gordon v. Levine, 194 
Mass. 418, 80 N.E. 505 (1907); Rosenbaum v. Hazard, 235 Pa. 206, 82 Atl. 62, 38 L.R.A. 
(N.S.) 255 (1911); Searle v. Norton, 2 M. & R. 401 (1793); Brannan, Negotiable Instru- 
ments Law (4th ed. 1926), 885, § 186. 

It was early determined that where the payee receives the check at or near the place 
where the drawee bank is situated, “‘reasonable time” for presentment means only until 
the close of banking hours on the day after receipt. Watt v. Gans, 114 Ala. 264, 21 So. 
1011, 62 Am. St. Rep. 99 (1897); Bickford v. First National Bank, 42 Ill. 238, 89 Am. 
Dec. 436 (1866); Carroll v. Sweet, 128 N.Y. 19, 27 N.E. 763, 13 L.R.A. 43 (1891); 
Rickford v. Ridge, 2 Campb. 537 (1810). Where the payee receives the check in the 
country, it has been held that the rule of diligence may not be so exacting. Hamlin v. 
Simpson, 105 Ia. 125, 74 N.W. 906 (1808); Freiberg v. Cody, 55 Mich. 108 (1884); Ne- 
braska Natl. Bank v. Logan, 35 Neb. 182, 52 N.W. 808 (1892); Prideaux v. Criddle, L.R. 
4 Q.B. 455 (1869); but see McDonald v. Mosher, 23 Ill. App. 206 (1897). 

In the principal case, the court ruled that where the payee receives the check at a 
place distant from the place of payment, he must, in the absence of unusual circum- 
stances, forward it by post or other recognized methods of transportation to some per- 
son at the place of payment on the next secular day after it is received, and that person 
to whom it is thus forwarded must present it for payment on the next secular day after 
it has reached him in regular course. This rule has been widely accepted. Byles, 
Bills of Exchange (sth Am. ed. 1874), 92; 2 Daniel, Negotiable Instruments (6th ed. 
1913), 786, § 1593; Parsons, Notes and Bills (2d ed. 1876), 72-74; 8 C.J. 542;5R.C.L. 510 
n. 18, 19. And has been affirmed, despite the court’s recognition that in the collection 
of checks the usual banking practice may require more time than that allowed by this 
rule. First Natl. Bank v. Grafton, 80 Md. 475, 31 Atl. 302 (1895); Holmes v. Roe, 62 
Mich. 199, 28 N.W. 864; Natl. Bank v. Miller, 37 Neb. 500, 40 Am. St. Rep. 499 (1893); 
Gifford v. Hardell, 88 Wis. 538, 60 N.W. 1069 (1894); Gregg v. Beane, 69 Vt. 22, 37 Atl. 
248 (1895). On the other hand, some courts have lessened the rigidity of the rule and 
have held that presentment for payment in accordance with established business cus- 
tom will be due diligence. Merchants’ Bank v. State Bank, to Wall. (U.S.) 604, 651, 19 
L. Ed. 1008, 1020 (1870); Marrett v. Bracket, 60 Me. 524 (1872); Taylor v. Wilson, 11 
Metc. 45 (Mass. 1848); Hare v. Henty, 30 L.J.C.P. 302 (1861). Both the Negotiable 
Instruments Law and the English Bills of Exchange Act adopt this view. Negotiable 
Instruments Law § 186; Bills of Exchange Act § 74 (1). In England after the Bills of 
Exchange Act, it has been consistently held that ‘‘reasonable time’’ under the statute 
is purely a question of fact for the jury. Wheeler v. Young, 13 T.L.R. 468 (1897); 
Brannan, Negotiable Instruments Law (4th ed. 1926), 928. American courts, notwith- 
standing enactment of the Negotiable Instruments Law, prefer to regard ‘‘reasonable 
time’’ as a question of law so long as the facts are not in dispute. Sheffield v. Cleland, 
19 Ida. 612, 115 Pac. 20 (1911); First Natl. Bank v. Korn, 179 S.W. 721 (Mo. App. 
1915); Commercial Bank v. Zimmerman, 185 N.Y. 210, 77 N.E. 1020 (1906); but see 
Citizen’s Bank v. First Natl. 135 Ia. 605, 113 N.W. 481, 13 L.R.A. (N.S.) 303 (1907); 
Brannan, Negotiable Instruments Law (4th ed. 1926), 927. A number of courts have 
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based their results upon business custom and usage in accordance with the spirit of the 
Negotiable Instruments Law. Plover Savings Bank v. Moodie, 135 la. 685, 110 N.W. 29 
(1907); Sublette Exchange v. Fitzgerald, 168 Ill. App. 240 (1912); Gordon v. Levine, 194 
Mass. 418, 80 N.E. 505 (1907). The last case cited, a leading case on the subject, estab- 
lished the rule that deposit for collection within one day after receipt and transmission 
for collection through the usual course adopted by that bank should be regarded as due 
diligence. The rule of the present case, though not required for the decision, seems to 
restrict unnecessarily the more liberal view of the Gordon case. 


WILLIAM L. FLAcKs 


Bills and Notes—Contract upon a Negotiable Instrument—Negotiable Instru- 
ments Law § 16—({Massachusetts].—Defendant was made the payee of a note, 
secured by a mortgage, in order to defraud the creditors of the actual owner of the 
note. Defendant then assigned the note and mortgage to the actual owner by a sepa- 
rate instrument under seal without consideration or delivery of the note or mortgage. 
The assignment was not in fraud of the defendant’s creditors, nor were debts created 
in reliance on the apparent ownership of the note. The negotiability of the note did 
not clearly appear. Suit was brought to reach the note in payment of certain debts of 
defendant. Held, the plaintiff could not recover as the assignment was valid and irrev- 
ocable. O’Gasapian v. Danielson, 187 N.E. 107 (Mass. 1933). 

This decision represents the prevailing view as to the assignment of non-negotiable 
instruments in the jurisdictions where the seal is effective. Connor v. Trawick’s Adm’r, 
37 Ala. 289 (1861); Newell v. Newell, 34 Miss. 385 (1857); Tarbox v. Grant, 56 N.J. 
Eq. 190, 39 Atl. 378 (1898); see also Contracts Restatement (1932), § 157; Williston, 
Contracts (1920), § 440. This effect was given to a seal even in a jurisdiction that has so 
far reduced the formalities of a sealed instrument that not even a scroll is required. 
Mass. Acts of 1920, c. 377, § 2. See 15 Am. Bar Ass’n Jour. 460. Where, however, the 
rights of an assignee are regarded as merely equitable, Williston, Contracts (1920), 
§ 447; but see Cook, Alienability of Choses in Action, 29 Harv. L. Rev. 816 (1916) and 
30 id. 449 (1917), it would seem that a court of equity would hold an assignment under 
seal as revocable in compliance with the maxim that equity will not aid a volunteer, 
the seal being a product of the common law courts. Borum v. King’s Adm’r, 37 Ala. 
606 (1861). 

While the validity of the assignment of a negotiable instrument is governed by the 
common law rather than the law merchant, Bullitt v. Scribner, 1 Blackf. (Ind.) 14 
(1818), the negotiability of the instrument may be significant in determining the legal 
power retained by the assignor. See Williston, Contracts (1920), §§ 440, 1042. It is 
generally recognized that for an assignment to be effective there must be a parting with 
all present and future legal power and dominion over what is assigned. McCutchen v. 
McCutchen, 9 Port. (Ala.) 650 (1839); Walker v. Crews, 73 Ala. 412 (1882); Calvin v. 
Free, 66 Kan. 466, 71 Pac. 823 (1903); 20 Cyc. 1195, 1196. Thus, if the instrument 
were negotiable it would seem that the legal power of negotiation would make the pur- 
ported assignment ineffectual so far as bona fide purchasers from the assignor are 
concerned. 

The court in the principal case held the Negotiable Instruments Law inapplicable 
even if the instrument were negotiable, because there was no delivery of the note to the 
assignee. But the Negotiable Instruments Law, § 16, Ann. Laws of Mass. (1933), c. 
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107 §38, states that, ‘“‘Every contract on a negotiable instrument is incomplete and 
revocable until delivery of the instrument for the purpose of giving effect thereto.” See 
Horn v. Nicholas, 139 Tenn. 453, 201 S.W. 756 (1917). It is not certain, however, that 
there was no delivery. The Negotiable Instruments Law, § 191, clause 6, provides: 
‘Delivery means transfer of possession, actual or constructive, from one person to 
another.”” Common law cases have held that for a constructive delivery of an instru- 
ment there need be no manual transfer or possession. Noble v. Fickes, 230 Ill. 594, 82 
N.E. 950 (1907); Kelsa v. Graves, 64 Kan. 777, 68 Pac. 607 (1902); Bone v. Holmes, 195 
Mass. 495, 81 N.E. 290 (1907); Ehrlich v. Sklamberg, 65 Misc. 5, 119 N.Y.S. 337 (1909). 

An undoubtedly true statement in the principal case would be that the assignee ob- 
tains none of the advantages of a “‘holder’’ under the Negotiable Instruments Law be- 
cause he was not an indorsee. Negotiable Instruments Law, § 191, clause 7. In regard 
to the rights of a transferee the Negotiable Instruments Law, § 49, provides: ‘‘Where 
the holder of an instrument payable to his order transfers it for value without indorsing 
it, the transfer vests in the transferee such title as the transferor had therein.” Because 
the words “‘for value”’ are in the statute, some courts take the narrow interpretation 
that a gratuitous transferee does not have title even as between the maker and the 
assignee. Bond v. Maxwell, 40 Ga. App. 679, 150 S.E. 860 (1929); Moore v. Moore, 35 
Ga. App. 39, 131 S.E. 922 (1926), where the assignment was by a separate instrument. 
This requirement of value was made even in a state giving a seal the effect of a con- 
clusive presumption of consideration. Code of Georgia, 1926, §§ 4219, 4241. How- 
ever, section 49 might be extended by analogy to cover a gratuitous transferee. 
Brannan, Negotiable Instruments Law (5th ed. 1932), 472. The term ‘‘for value’ may 
be interpreted as a requisite solely for the continuing clause: ‘‘and the transferee 
acquires in addition the right to have the indorsement of the transferor.”” See Elmore v. 
Harris, 134 Okla. 282, 273 Pac. 892 (1928). Where a transferee is required to give value 
to obtain title to a negotiable instrument a mere technical consideration will be 
sufficient if value be defined as in the Negotiable Instruments Law, § 25: ‘‘any con- 
sideration sufficient to support a simple contract.’’ This definition has been followed 
by some courts by disregarding the Negotiable Instruments Law, § 191, clause 12: 
“‘Value means valuable consideration.”” Judy v. Steer’s Adm’x, 199 Ky. 221, 250 S.W. 
859 (1923); Jackson v. Carter, 128 S.C. 79, 121 S.E. 559 (1924); Marling v. Fitzgerald, 
138 Wis. 93, 120 N.W. 388 (1909). 

ASHLEY FoArD 


Conflict of Laws—-Determination of Validity of Inter Vivos Trust of Movables— 
[New York].—H and W, domiciled in Quebec, entered into an antenuptial agreement 
settling a sum of money on W. Subsequent to their marriage they entered into an 
agreement whereby W gave up all rights under the previous settlement, and H con- 
veyed to her an interest in a more valuable trust consisting of securities then in the 
possession of a New York trust company, which was named trustee, and other secu- 
rities turned over to the trustee by the agent of H in New York. Plaintiff, trustee in 
bankruptcy of H, the settlor, brought an action against W to have the trust set aside 
as void in its inception, on the ground that, by the law of Quebec where husband and 
wife agree to maintain separate estates, neither spouse can transfer to the other, di- 
rectly or in trust, a substantial part of his or her property. Held, two judges dissenting, 
that the law of the situs of the trust res and the place in which the parties had intended 
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the trust to be administered controls; judgment for defendant affirmed. Hutchison v. 
Ross, 262 N.Y. 381, 187 N.E. 65 (1933); for opinions below see Ross v. Ross, 137 Misc. 
795, 243 N.Y.S. 418 (1930); 233 App. Div. 626, 253 N.Y.S. 871 (1931), noted in 32 
Col. L. Rev. 371 (1932); Hutchison v. Ross, 233 App. Div. 516, 253 N.Y.S. 889 (1931). 

At an early date Anglo-American law seized upon the maxim mobilia sequuntur 
personam and used it to decide the validity of inter vivos transfers of movables. See 
Story, Conflict of Laws (Bigelow’s 8th ed., 1883), §§ 376-81; Beale, Equitable Inter- 
ests in Foreign Property, 20 Harv. L. Rev. 382, 394 (1907); Beale, Living Trusts of 
Movables in the Conflict of Laws, 45 Harv. L. Rev. 969, 970 (1932). The maxim has 
been rejected in favor of the situs theory as to transfers of tangibles and commercial 
specialties. Disconto Gesellschaft v. U.S. Steel Corp., 267 U.S. 22, 45 Sup. Ct. 207, 69 
L. Ed. 495 (1925); Goetschius v. Brightman, 245 N.Y. 186, 156 N.E. 660 (1927); Con- 
flict of Laws Restatement (Proposed Final Draft No. 2, 1931), §§ 275, 277, 282, 370. 
It is now confined chiefly to transfers upon death or by operation of law upon marriage; 
see Conflict of Laws Restatement (Proposed Final Draft No. 2, 1931), §§ 310, 325, 
328. 

Due chiefly to the strong precedents in favor of the domiciliary rule set forth in the 
testamentary trust cases, Liberty National Bank v. New England Investors Shares, 25 F. 
(2d) 493, 495 (D.C.D. Mass. 1928); see Cavers, Trusts Inter Vivos and the Conflict of 
Laws, 44 Harv. L. Rev. 161, 162-63, 188-89 (1930); but see Bouree v. Trust Francais, 
14 Del. Ch. 332, 346, 127 Atl. 56, 62 (1924), the law as to the validity of inter vivos 
trusts has lagged behind in abandoning the domiciliary test. Cf. Mercer v. Buchanan, 
132 Fed. sor (C.C.W.D. Pa., 1904); Swetland v. Swetland, tos N.J. Eq. 608, 149 Atl. 50 
(1930), affd. 107 N.J. Eq. 504, 153 Atl. 907 (1931); see Maynard v. Farmers’ Loan & 
Trust Co., 208 App. Div. 112, 116, 203 N.Y.S. 83, 86 (1924), affd. 238 N.Y. 592, 144 
N.E. 905 (1924); but see Hullin v. Fauré, 15 La. Ann. 622 (1860); Greenough v. Osgood, 
235 Mass. 235, 237-38, 126 N.E. 461, 462 (1920); Conflict of Laws Restatement (Pro- 
posed Final Draft No. 2, 1931), §315. The problem is further complicated by the addi- 
tion of a third possible jurisdiction whose law might govern the validity of an inter 
vivos trust—the place in which the trust is to be administered; Robb. v. Washington & 
Jefferson College, 185 N.Y. 485, 78 N.E. 359 (1906); cf. Equitable Trust Co. v. Pratt, 117 
Misc. 708, 193 N.Y.S. 152 (1922), affd. 206 App. Div. 689, 199 N.Y.S. 921 (1923); 
but cf. Fowler’s A ppeal, 125 Pa. 388, 17 Atl. 431 (1889). Some recent cases place strong 
emphasis on the intent of the settlor, when it can be determined: Liberty National 
Bank v. New England Investors Shares, 25 F. (2d) 493, 495 (D.C.D. Mass. 1928); cf. 
Swetland v. Swetland, 105 N.J. Eq. 608, 149 Atl. 50 (1930), affd. 107 N.J. Eq. 504, 153 
Atl. 907 (1931). The law of the jurisdiction in which the trust agreement was executed, 
although rejected in Equitable Trust Co. v. Pratt, 117 Misc. 708, 193 N.Y.S. 152 (1922), 
affd. 206 App. Div. 689, 199 N.Y.S. 921 (1923), is considered in some cases in which it 
coincides with other factors on which the court relies; see Mercer v. Buchanan, 132 
Fed. sor (C.C.W.D. Pa., 1904); Fowler’s Appeal, 125 Pa. 388, 17 Atl. 431 (1880). 

The court in the instant case was also influenced by a New York statute, enacted 
after the execution of the trust instrument, effectuating express declarations of settlors 
that New York law should govern trusts of personal property located in New York. 
N.Y. Cahill’s Consol. Laws (1930), c. 42, §12-a. Further, inasmuch as the trust had 
been created to replace a marriage settlement, the emphasis on the situs and intent of 
the settlor in the English cases construing such settlements, as contrasted with other 
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types of inter vivos trusts, may have been persuasive; see Cavers, Trusts Jnter Vivos 
and the Conflict of Laws, 44 Harv. L. Rev. 161, 183-86 (1930). 

The case is interesting as illustrating the judicial technique of handling such prob- 
lems; all factors present are weighed, and no single element is permitted to control the 
decision as to what law will be applied. See 33 Col. L. Rev. 1251, 1252 (1933). Ap- 
parently situs is at present the most persuasive single element, administration and in- 
tent are increasing in importance, and domicile and place of execution are declining in 
value. It is as yet impossible to assure prospective settlors that any given trust will 
definitely be held valid, and this result may be deplored; see 47 Harv. L. Rev. 350 
(1933); however, if a substantial number of the factors enumerated point to the law of 
a particular jurisdiction as controlling, it seems reasonably certain that that law will 


be applied. 
GERALDINE W. LUTES 


Conflict of Laws—Validity of Marriage Contracted in Violation of Lex Fori— 
[Federal].—Plaintiff, divorced in the District of Columbia on grounds of adultery, was 
prohibited by statute (D.C. Code 1929, title 14, c. 3, § 63) from remarrying, but married 
again in Florida. Her second husband later returned to the District of Columbia, and 
there died. Plaintiff sued in the District of Columbia to enforce her dower interest 
in his estate and recovered. Held, the decision of the District Supreme Court be re- 
versed. Plaintiff, having contracted this second marriage in violation of the statute, 
could not use the courts of the District to gain for herself any of the incidents of the 
second marriage. Loughran v. Loughran, 66 F. (2d) 567 (D.C. 1933). 

The court relies completely on Olverson v. Olverson, 54 App. D.C. 48, 293 Fed. 1015 
(1923), where a divorced adulteress who had remarried was denied a divorce a mensa 
et thoro from her second husband. There the court held that though the marriage would 
be treated as valid to protect the interests of children or third persons, they would not 
consider it as establishing any marital obligations between the parties. But the parties 
in that case went outside the state for the wedding solely to evade the statute and re- 
turned immediately thereafter. In the present case, although it is not entirely clear 
from the report, it appears that the parties had removed their domicil from the District 
of Columbia prior to their wedding. Thus the court on the facts goes beyond Olverson v. 
Olverson, 54 App. D.C. 48, 293 Fed. 1015 (1923), for the element of intentional evasion 
of the law of the domicil is here missing. ‘“The fact of such an intended evasion has 
been repeatedly recognized as the basis of invalidity when otherwise validity would 
have been declared.” In re Stull’s Estate, 183 Pa. 625, 630, 39 Atl. 16, 17, 39 L.R.A. 
539, 542, 63 Am. St. Rep. 776, 778 (1898). Nelson v. Nelson, 200 Ill. App. 584 (1916); 
Lincoln v. Riley, 217 Ill. App. 571 (1920); People v. Steere, 184 Mich. 556, 151 N.W. 
617 (1915); State v. Fenn, 47 Wash. 561, 92 Pac. 417 (1907); Pierce v. Pierce, 58 Wash. 
622, 109 Pac. 45 (1910); Uniform Marriage Evasion Act, 9 U.L.A. 225. 

The statute of the District of Columbia here involved only prohibits the marriage 
of the guilty party to the divorce and is penal in nature. It follows that it is not en- 
titled to extraterritorial effect and was no impediment to the validity of the second 
marriage when celebrated. Ponsford v. Johnson, 2 Blatchf. 51, Fed. Cas. No. 11,266 
(1847); Inhabitants of Phillips v. Inhabitants of Madrid, 83 Me. 205, 22 Atl. 114, 12 
L.R.A. 862, 23 Am. St. Rep. 770 (1891); Commonwealth v. Lane, 113 Mass. 458, 18 
Am. Rep. 509 (1873); In re Crane, 170 Mich. 651, 136 N.W. 587, 40 L.R.A. (N.S.) 765, 
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Ann. Cas. 14A 1173 (1912); Van Voorhis v. Brintnall, 86 N.Y. 18 (1881); People v. 
Chase, 28 Hun. 310 (N.Y. 1882); see Warter v. Warter, L.R. 15 Prob. Div. 152 (1890), 
distinguishing Scott v. Ait’y. General, L.R. 11 Prob. Div. 128 (1886). 

It is clear, then, that the case is treated as an exception to the general rule that a 
marriage valid where celebrated is valid everywhere. One exception to this rule is 
recognized in cases of polygamy. Hyde v. Hyde, L.R. 1 Prob. and Div. 130 (1866); 
Beale, Laughlin, Guthrie and Sandomire, Marriage and the Domicil, 44 Harv. L. Rev. 
501, 508 (1931); Conflict of Laws Restatement (Proposed Final Draft 1930), § 140. 
Another class of exceptions includes incest, United States v. Rodgers, 109 Fed. 886 
(1901); see Sturgis v. Sturgis, 51 Ore. 10, 93 Pac. 696, 15 L.R.A. (N.S.) 1034, 131 
Am. St. Rep. 724 (1908); State v. Fenn, 47 Wash. 561, 92 Pac. 417 (1907); Conflict of 
Laws Restatement (Proposed Final Draft 1930), § 140, and miscegenation, State v. 
Tutty, 41 Fed. 753 (C.C.S.D.Ga. 1890); Dupre v. Boulard, 10 La. Ann. 411 (1855); 
State v. Kennedy, 76 N.C. 251, 22 Am.St.Rep. 683 (1876); Kinney v. Commonwealth, 
30 Grat. (Va.) 858, 32 Am. St. Rep. 690 (1878); Conflict of Laws Restatement (Pro- 
posed Final Draft, 1930), § 140; but see Medway v. Needham, 16 Mass. 157, 8 Am. Dec. 
131 (1819). Usually included among the exceptions to the general rule are those cases 
involving interlocutory decrees. In these the foreign marriage never had any validity 
since one of the parties, being married, lacked the capacity to contract a valid marriage. 
McLennan v. McLennan, 31 Ore. 480, 50 Pac. 802, 38 L.R.A. 863, 65 Am. St. Rep. 
835 (1897); Sanders v. Industrial Commission, 64 Utah 372, 230 Pac. 1026 (1924); 
Heflinger v. Heflinger, 136 Va. 289, 118 S.E. 316, 32 A.L.R. 1088 (1923); White v. 
White, 167 Wis. 615, 168 N.W. 704 (1918). The foreign marriage is also generally 
regarded as void where there is an express statutory prohibition against marrying in 
another state in evasion of the laws of the domicil. Wright v. Wright, 264 Mass. 453, 
162 N.E. 894 (1928); Wheelock v. Wheelock, 103 Vt. 417, 154 Atl. 665 (1931); Peerless 
Pacific Co. v. Burckhard, go Wash. 221, 155 Pac. 1037, L.R.A. 1917C 353, Ann. Cas. 
18B 247 (1916); Knoll v. Knoll, 104 Wash. 110, 176 Pac. 22, 11 A.L.R. 1391 (1918); 
but see Horton v. Horton, 22 Ariz. 490, 198 Pac. 1105 (1921). 

The weight of authority, however, is in favor of applying the general rule in cases of 
a violation of some statutory prohibition by remarriage in another state when there is 
no statute which expressly prohibits such evasion. Ponsford v. Johnson, 2 Blatchf. 
51, Fed. Cas. No. 11,266 (1847); Wilson v. Holt, 83 Ala. 528, 3 So. 522, 3 Am. St. Rep. 
768 (1887); Smith v. Goldsmith, 223 Ala. 155, 134 So. 651 (1931); Putnam v. Puinam, 
8 Pick. 433 (Mass. 1829); Commonwealth v. Lane, 113 Mass. 458, 18 Am. Rep. 509 
(1873); Van Voorhis v. Brintnall, 86 N.Y. 18 (1881); Moore v. Hegeman, 92 N.Y. 521, 
44 Am. Rep. 408 (1883); Fisher v. Fisher, 250 N.Y. 313, 165 N.E. 460, 61 A.L.R. 
1523 (1929); State v. Shattuck, 69 Vt. 403, 38 Atl. 81, 40 L.R.A. 428, 60 Am. St. Rep. 
936 (1897); Scott v. Alt’y. General, L.R. 11 Prob. Div. 128 (1886); contra, Wilson v. 
Cook, 256 Ill. 460, 100 N.E. 222, 43 L.R.A. (N.S.) 365 (1912); Im re Stull’s Estate, 183 
Pa. 625, 39 Atl. 16, 39 L.R.A. 539, 63 Am. St. Rep. 776 (1898); Pennegar and Haney v. 
State, 87 Tenn. 244, 10 S.W. 305, 2 L.R.A. 703, 10 Am. St. Rep. 648 (1889); Newman v. 
Kimbrough, 59 S.W. 1061 (Tenn. 1900); McManus v. State Compensation Commis- 
sioner, 169 S.E. 172 (W.Va. 1933). Yet, although there was no express statute pro- 
hibiting such evasion here, the court in relying on Olverson v. Olverson, 54 App. D.C. 
48, 293 Fed. 1015 (1933), speaks of it as ‘‘sustained by the great weight of authority.” 


Brimson Grow 
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Constitutional Law—Referendum on Act Calling Conventions to Ratify Amend- 
ments to the Federal Constitution—[Ohio].—An action in prohibition and manda- 
mus was brought to prevent the Ohio Secretary of State from submitting to a referen- 
dum an act of the Ohio General Assembly providing for the calling of conventions to 
pass on amendments to the Federal Constitution. Held, one justice dissenting, the act 
setting up machinery for the assembling of a convention was not within the refer- 
endum provision of the Ohio constitution. State ex rel. Donnelly v. Myers, Secretary of 
State, 186 N.E. 918 (Ohio 1933). 

In Hawke v. Smith, 253 U.S. 221, 40 Sup. Ct. 495, 64 L. Ed. 871 (1919) approved 
in Nat. Prohibition Cases, 253 U.S. 350, 40 Sup. Ct. 486, 64 L. Ed. 946 (1919); Leser v. 
Garnett, 258 U.S. 130, 42 Sup. Ct. 217, 66 L. Ed. 499 (1921), upon which the Ohio court 
relied, it was decided that there could be no referendum on a state legislature’s ratifica- 
tion of an amendment to the Federal Constitution. Since Hawke v. Smith, such state- 
ments as “ratifying a proposed amendment to the Federal Constitution ... . is a 
federal function derived from the Federal Constitution and it transcends any limitation 
sought to be imposed by the people of a state’’ have been made by the courts suggest- 
ing that by necessity the state constitutional provisions cannot control in the federal 
amending process. Leser v. Garnett, 258 U.S. 130, 137, 42 Sup. Ct. 217, 66 L. Ed. 505 
(1921). But the court in the Hawke case in holding that ratification is a federal func- 
tion recognized that it is a federal function delegated to the state for performance. 
See Dodd, Amending the Federal Constitution, 30 Yale 321, 344 (1921); Frierson, 
Amending the Constitution of the U.S., 33 Harv. L. Rev. 659 (1920). The decisive 
point in the Hawke case was the court’s interpretation that “legislatures” in Art. V 
meant the ‘‘ordinary”’ legislative body of the states and not the law-making power, 
thus excluding the people acting through the referendum. See Wm. H. Taft, Can 
Ratification of an Amendment Be Made to Depend on a Referendum?, 29 Yale L. 
Jour. 821, 822 (1920); 33 Harv. L. Rev. 287 (1919). But “‘legislature’’ as used in Art. 
1, § 4, is held to mean the law-making power so as to include the referendum and 
participation of the governor, provided for by the state constitution, as to acts re- 
districting a state for congressional purposes. Davis v. Hildebrandt, 241 U.S. 565, 560, 
38 Sup. Ct. 708, 60 L. Ed. 1172 (1916); Smiley v. Holm, 285 U.S. 355, 52 Sup. 
Ct. 397, 76 L. Ed. 795 (1932); State ex rel. Schrader v. Polley, 26 S.D. 5, 127 N.W. 848 
(1910). Also, as to a more liberal interpretation of ‘‘legislature’’ than that given in the 
Hawke case, see 2 Farrand, Records of the Federal Constitution (1911), 152, 159, 467, 
558, for the possible intent of the framers of the Constitution. 

The decision in the present case rests on the court’s analysis that since according 
to Hawke v. Smith the legislative ratification of a federal amendment is not subject to 
the referendum provision of the state constitution, then by analogy there can be no 
referendum on ratification by a convention, and that ‘‘by a parity of reasoning” there 
can be no referendum on an act providing the method of electing the convention. But 
the analogy provides a strong argument for a result contrary to the present case, for the 
method of electing representatives to the General Assembly is subject to referendum, 
as the dissenting judge pointed out. The answer that the convention, unlike the 
legislature, is called to consider a particular question and then adjourns, and thus 
should be treated differently, is not entirely satisfactory and indicates the analogy is 
somewhat defective. Moreover it is not clear that by a ‘‘parity of reasoning’’ the mode 
of calling a convention must be treated in the same manner as ratification by the con- 
vention itself, since the calling of the convention is not limited by any express pro- 
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vision of Article V. Furthermore, calling a constitutional convention has always been 
regarded as a type of fundamental legislation and since 1850, with comparatively few 
exceptions, has been submitted to the people, Bennett v. Jackson, 186 Ind. 533, 116 
N.E. 921 (1917); 27 Yale L. Jour. 132 (1917), and in the absence of contrary provision, 
it would seem that policy should prevail. 


Joseru T. ZOLINE 


Libel and Slander—Intra-corporate Communication as Privileged Publication or 
as No Publication—{Federal].—The assistant general manager of the defendant cor- 
poration communicated to defendant’s general manager and superintendent an alleged 
libel. Defendant demurred to the complaint asserting there had been no publication. 
The district court sustained the demurrer. Held, judgment affirmed, the court point- 
ing out that lack of publication foreclosed any issue of privilege and malice. Briggs v. 
Allantic Coast R. Co., 66 F. (2d) 87 (C.C.A. 5th 1933). 

Dictation by an individual to a stenographer and typing by the stenographer is now 
generally considered to be publication of a libel. Nelson v. Whittier, 272 Fed. 135 
(1921); Ferdon v. Dickens, 161 Ala. 181, 49 So. 888 (1909); Gambill v. Schooley, 93 Md. 
48, 48 Atl. 730, 52 L.R.A. 87 (1909); Ostrowe v. Lee, 256 N.Y. 36, 175 N.E. 505 (1931). 
But dictation by a corporate employee to a fellow-employee is not a publication, the 
process of writing the letter being but ‘‘one act”’ of the corporation. Cartwright-Caps 
Co. v. Fischel & Kaufman, 113 Miss. 359, 74 So. 278 (1917); Owen v. Ogilvie, 32 
App. Div. 465, 53 N.Y.S. 1033 (1898); Wells v. Belstrat Hotel Corp., 212 App. Div. 
366, 208 N.Y.S. 625 (1925); Freeman v. Dayton Scale Co., 159 Tenn. 413, 19 S.W. (2d) 
255 (1929); Chalkey v. Great Atlantic Coast Line R. Co., 150 Va. 301, 143 S.E. 631 
(1928); contra, Berry v. City of N.Y. Ins. Co., 210 Ala. 369, 98 So. 290 (1928); Edmond- 
son v. Birch & Co., [1907] 1 K.B. 371; Osborn v. Thomas Boulter & Son, |1930| 2 K.B. 
226. When the communication is not a part of ‘‘one act,’”’ as when the letter is sent 
from one officer of the corporation to another, the dictum in the New York case of 
Owen v. Ogilvie, 32 App. Div. 465, 53 N.Y.S. 1033 (1898) that such is publication, may 
be followed as was done by the highest court of New York. Kennedy v. James Butler 
Inc., 245 N.Y. 204, 156 N.E. 666 (1927). Other cases hold that even here there is no 
publication. Central of Ga. R. Co. v. Jones, 18 Ga. App. 414, 89 S.E. 426 (1916); 
George v. Ga. Power Co., 43 Ga. App. 596, 159 S.E. 756 (1931); Prins v. Holland-N.A. 
Mortgage Co., 117 Wash. 206, 181 Pac. 680, 5 A.L.R. 451 (1919). These cases contra 
to the Kennedy case apply the more consistent theory and deny that any communica- 
tion between corporate employees constitutes a publication, whether considered ‘‘one 
act”’ or not, for since a corporation can act only through agents, no third party is in- 
volved, it being analogous to a person uttering a libel to himself. See Prins v. Holland- 
N.A. Mortgage Co., 107 Wash. 206, 181 Pa. 680, 5 A.L.R. 451 (1919). Such a theory 
supports the present case. But upon this corporate fiction notion, the unsatisfactory 
but logical result might well be reached that as against the corporate employee sued 
as an individual there might be a publication, but not as against the corporation as 
defendant. 

A more satisfactory and equally consistent theory is that of considering all intra- 
corporate communications, whether deemed to be ‘‘one act’’ or not, as published, thus 
introducing the privilege issue. The principle has been applied in the telegraph com- 
pany cases. Western U. Tel. Co. v. Brown, 294 Fed. 167 (C.C.A. 8th 1923); Peterson v. 
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Western U. Tel. Co., 65 Minn. 18, 67 N.W. 646, 33 L.R.A. 302 (1896); Paton v. Great 
Northwestern Tel. Co. of Canada, 141 Minn. 430, 170 N.W. 511 (1919); Flynn v. 
Western U. Tel. Co., 199 Wis. 124, 225 N.W. 742, 63 A.L.R. 113 (1929); Archambault 
v. Great N.W. Tel. Co., Montreal L. Rep., 4 Q.B. 122; see 5 Wis. L. Rev. 297 (1929); 
43 Harv. L. Rev. 144 (1929). The recent English case of Osborn v. Boulter & Son, 
[1930] 2 K.B. 226 adopted this attitude though it was unnecessary to decide whether 
the publication was of libe’ or slander as the defamation was held privileged. 


RICHARD LAWRENCE LINDLAND 


Searches and Seizures—Right of Owner of Equity of Redemption to Disclosures 
—{Illinois].—In a suit for foreclosure by the trustee under a deed of trust given to secure 
a bond issue, the owner of the equity of redemption sought by answer and cross bill to 
obtain a list of the names of the bondholders. This is an appeal from an order adjudg- 
ing the trustee guilty of contempt and committing him to jail for noncompliance with 
a decree ordering him to produce the list sought. Held, that the decree violated his 
constitutional protection against unreasonable search and seizure. (Ill. Const. Art. 
2, Par. 6.) Firebaugh v. Traff, 353 Ill. 82, 186 N.E. 526 (1933). 

Though the court in reaching its result may have expanded somewhat the tradi- 
tional construction placed upon the ‘“‘searches and seizures”’ clause (see J. E. Wood, 
Scope of the Constitutional Immunity against Searches and Seizures, 34 W.Va. L. 
Quar. 1, 137 (1927), the interest in the case lies not in its specific facts or decision but 
rather in the bearing it may have on the similar problem arising when bondholders or 
creditors seek the names of others similarly situated. 

To preserve properly their interest and to secure unity of action, unorganized bond- 
holders and creditors require information enabling them to contact with others in like 
positions. 15 Fletcher, Corporations (1932), § 7302; Dewing, Financial Policy of Cor- 
porations (1926), 901-1133; note, 42 Yale L. Jour. 984 (1933). 

Though there is no clear precedent for a decree ordering the production of the 
bondholder list, Bergelt v. Roberts, 144 Misc. 832, 258 N.Y.S. 905 (1932); Marx v. 
Merchants’ Nat. Prop., 265 N.Y.S. 163 (1933), two analogies suggest the innovation. 
See note, 32 Col. L. Rev. 1435 (1932). First, the unquestioned but carefully qualified 
right of the stockholders to inspect the books, Varney ». Baker, 194 Mass. 239, 80 N.E. 
524 (1907); Henry v. Babcock & Wilson Co., 196 N.Y. 302, 89 N.E. 942 (1909); 5 
Fletcher, Corporations (1931), § 2213, has for certain purposes extended to include 
access to plans and names of other stockholders. Chabdle v. Nicaragua Canal Constr. 
Co., 59 Fed. 846 (1894); Otis-Hidden Co. v. Scheirich, 187 Ky. 423, 21 S.W. (2d) 191, 22 
A.L.R. 19 (1920); Cameron v. Havemeyer, 12 N.Y.S. 126, 25 Abb. 438 (1890); Maw- 
hinney v. Converse, 102 N.Y.S. 297, 117 App. Div. 255, affd. 189 N.Y. 501, 81 N.E. 
1169 (1907). The drawing together of the economic positions of the stockholders and 
bondholders, Berle and Means, Modern Corporation and Private Property (1932), 
279, may well result in a more common legal position. Second, the relation between 
bondholder and corporate obligor may be assimilated to that of trustee and cestui. 
This analogy was accepted in Bergelt v. Roberts, 144 Misc. 832, 258 N.Y.S. 905 (1932), 
noted in 46 Harv. L. Rev. 713 (1933) and rejected in the later case of Marx v. Mer- 
chants’ Nat. Prop., 265 N.Y.S. 163 (1933). See also In re International Match Corp., 
59 F. (2d) ror2 (D. C., S. D., N.Y. 1932) where a similar problem was considered 
under the National Bankruptcy Act, §§ 21a, 39, 11 U.S.C.A., §§ 44a, 67. 


Joseru J. ATTWELL, JR. 
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Taxation—Exemption—Young Men’s Christian Association Dormitory—{Massa- 
chusetts].—The Board of Assessors taxed a Young Men’s Christian Association dormi- 
tory which occupied one-third of the Association’s building, and operated at a profit. 
This profit was devoted to the purposes of the corporation which lost money on the 
building. The Board of Tax Appeals abated the tax, finding that the dominant purpose 
of the Association in maintaining the dormitory was benevolent and charitable. Held, 
the dormitory was exempt from taxation. Spring field Young Men’s Christian Associa- 
tion v. Board of Assessors, 187 N.E. 104 (Mass. 1933). 

Young Men’s Christian Associations are generally exempt from taxation as charita- 
ble institutions. Little v. City of Newburyport, 210 Mass. 414, 96 N.E. 1032, Ann. Cas. 
1912D 425 (1912); Young Men’s Christian Association of Lincoln v. Lancaster County, 
106 Neb. 105, 182 N.W. 5093, 34 A.L.R. 1060 (1921). They are not usually considered 
religious organizations. Hamsher v. Hamsher, 132 Ill. 273, 23 N.E. 1123 (1890); Young 
Men’s Christian Association v. New York, 113 N.Y. 187, 21 N.E. 86 (1889); cf. Com- 
monwealth v. Young Men’s Christian Association, 116 Ky. 711, 76 S.W. 522, 25 Ky. L. 
Rep. 940, 105 Am. St. Rep. 234 (1903). Their dormitories are customarily exempt. 
Inre Syracuse Young Men’s Christian Association, 126 Misc. 431, 213 N.Y.S. 35 (1925); 
Young Men’s Christian Association’s A ppeal, 15 D. & C. (Pa.) 421 (1930), even though 
a profit is made. Young Women’s Christian Association of Brooklyn v. New York, 
137 Misc. 321, 243 N.Y.S. 294, affd. 227 App. Div. 742, 236 N.Y.S. 926, affd. 254 N.Y. 
558, 173 N.E. 865 (1928); Commonwealth v. Lynchburg Young Men’s Christian A ssocia- 
tion, 115 Va. 748, 80 S.E. 589, 50 L.R.A. (N.S.) 1197 (1913). 

The dominant use must be for charitable purposes. If part of a Young Men’s Chris- 
tian Association building is rented to independent businesses for profit, that part, at 
least, is taxable, even though the entire income is used for the association’s purposes. 
Young Men’s Christian Association v. Douglas County, 60 Neb. 642, 83 N.W. 924, 52 
L.R.A. 123 (1900); Young Men’s Christian Association v. Keene, 70 N.H. 223, 46 Atl. 
186 (1900). Although the association operates the business itself, and applies all the 
profit to its aims, the business is not exempt when chiefly patronized by non-members. 
Young Men’s Christian Association v. New York, 217 App. Div. 406, 216 N.Y.S. 248, 
afid. 245 N.Y. 562, 157 N.E. 858 (1926). Profit is always an element to be considered, 
but the fact that a profit is made does not determine that an institution is not charita- 
ble. Congregational Sunday School & Publishing Society v. Board of Review, 290 Ill. 108, 
125 N.E. 7, 90 Cent. L. Jour. 74 (1919) (corporation not for profit selling religious 
tracts was exempt although in some years a profit was made); School of Domestic Arts 
and Science v. Carr, 322 Ill. 562, 153 N.E. 669 (1926) (restaurant used as training 
school for waitresses and as outlet for products of cooking school held not taxable); 
House of the Good Shepherd v. Board of Equalization, 113 Neb. 489, 203 N.W. 632 (1925) 
(institution “to reform fallen women... . to accustom them to habits of industry 
and self-respect’’ ran a laundry and sewing business which was held exempt). 

The principal case is consistent with older Massachusetts decisions and similar 
cases in other jurisdictions. While the courts repeat with approval the rule requiring 
strict construction of exemption statutes, only a few, notably Missouri, have shown 
consistent restraint in granting exemptions. St. Louis Lodge No. 9 v. Koeln, 262 Mo. 
444, 171 S.W. 329 (1914); St. Louis Young Men’s Christian Association v. Gehner, 329 
Mo. 1007, 47 S.W. (2d) 776, 81 A.L.R. 1449 (1932). Yet tax exemptions bid fair to be- 
come increasingly unpopular. Atkins, Tax Exemption—A Key to Tax Reduction, 
9 Tax Magazine 19 (1931); Baker, Tax Exemption Statutes, 7 Tex. L. Rev. 50 (1928); 
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Stimson, Tax Exemption in Illinois, 11 Tax Magazine 17-20; 36-40 (933). This feel- 
ing is believed to have been reflected in some late decisions abolishing existing exemp- 
tions. People ex rel. Thompson v. Dixon Masonic Building Assn., 348 Ill. 593, 181 N.E. 
434 (1932), 6 So. Cal. L. Rev. 168 (1932), expressly overrules People ex rel. Wagner v. 
Freeport Masonic Temple, 347 Ill. 180, 179 N.E. 672 (1931), which held a masonic 
building exempt. A dissent in the Dixon case points out a long line of decisions con- 
tra. Alpha Tau Omega Fraternity v. Board of County Commissioners, 136 Kan. 675, 18 P. 
(2d) 573 (1933);17 Minn. L. Rev. 678 (1933), held unconstitutional a statute exempting 
land and buildings used exclusively by college or university societies as literary halls 
or dormitories; but compare Kappa Kappa Gamma House Assn. v. Pearcy, 92 Kan. 
1020, 142 Pac. 294, 52 L.R.A. (N.S.) 995 (1914), which is not cited in the Alpha Tau 
Omega case. Because of the state of tax collections and the oppressiveness of taxes, it 
is probable that in the future the courts will severely limit exemptions. 


HusBert C. MERRICK 


Torts—Breach of a Criminal Statute as a Bar to Recovery—Interpretation of 
Licensing and Safety Acts—[South Dakota, Wisconsin].—Plaintiffs were towing a 
thirty-foot wide airplane on a public road in violation of a statute requiring a permit to 
do so. Driving in what the jury found to be a negligent manner, defendant crashed into 
the plane. When the jury turned in a verdict that the plaintiff was free from con- 
tributory negligence, the trial court entered judgment in plaintiff’s favor. Held, judg- 
ment affirmed. Harvison v. Herrick, 248 N.W. 205 (S.D. 1933). 

Plaintiff was riding on the front fender of an automobile in violation of a statute. 
The jury found the defendant negligent in driving his car against the car on which 
plaintiff was riding but found that breach of the statute, which the court considered 
“contributory negligence as a matter of law,” had not “‘proximately contributed’’ to his 
damage, the court entering judgment on the verdict for the plaintiff. Held, judgment 
reversed. Wiese v. Polzer, 248 N.W. 112 (Wis. 1933). 

The South Dakota decision is supported by the majority view in breach of licensing- 
statute cases. Armstrong v. Sellers, 18 Ala. 582, 62 So. 28 (1913); Adlantic etc. R. v. Weir, 
63 Fla. 69, 58 So. 641 (1912); Brown v. Shyne, 242 N.Y. 176, 151 N.E. 197 (1926); 
Southern Ry. v. Vaughn, 118 Va. 692, 88 S.E. 305 (1916). In at least two such cases, 
however, courts have based liability on failure to comply with the licensing statutes. 
Whipple v. Grandchamp, 261 Mass. 40, 158 N.E. 270 (1927) and Goodwin v. Rowe, 67 
Ore. 1, 135 Pac. 171 (1913). Although these cases involve breach of a statute as basis 
of liability, rather than defense, they are in point for the issue remains unchanged 
though the breach occurs on part of plaintiff rather than the defendant. Martin v. 
Herzog, 228 N.Y. 164, 126 N.E. 814 (1920). 

The proper way of deciding those cases is by application of the so called “‘legislative 
purpose”’ formula. As has been pointed out in 27 Ill. L. R. 318 (1932), this method de- 
pends more on the way courts think the statute should operate in particular cases than 
on what they believe the legislature actually had in mind in passing it. Courts usually 
regard licensing statutes as either revenue measures or sanctions to compel the effective 
organization of social activities. 

This attitude seems justifiable in as much as these statutes do not, like most so- 
called safety statutes, establish a standard of conduct, the failure to observe which 
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might be said to constitute, without more, a basis of liability or a bar to recovery analo- 
gous to negligence or contributory negligence. The statute involved in the principal 
Wisconsin case, on the other hand, does establish such a standard of conduct. In that 
statute the legislature indicates that riding on the outside of automobiles is imprudent. 
It is true that the statute does not refer to the dangers it was to avoid, and that a similar 
statute in another jurisdiction was held to guard against falling off the vehicle and not 
against the greater likelihood of injury from collisions with other cars. Stout v. Lewis, 
123 So. 346 (La. 1929). This disagreement, however, simply indicates a difference of 
opinion between the Wisconsin and Louisiana courts as to the practical meaning it is 
politic to give the statutes under the ‘“‘legislative purpose’’ technique mentioned above 
and well described in the note referred to there. 

This problem of legislative purpose is, as above indicated, the vital one in these two 
cases. Another issue, however, on which this type of case is often decided is causation. 
Violation of a statute is immaterial when damage would have occurred even if there 
had been no violation. Use has been made of this requirement in two ways. One, it is 
often urged that if a licensing statute had been obeyed, the harm would not have 
occurred and that the violation was therefore the cause of the harm. Thus in the prin- 
cipal South Dakota case defendant argued that if plaintiff had obeyed the statute he 
would not have been on the road, overlooking the fact that the license probably would 
have been granted and, as the court showed, the presence of the piece of paper evidenc- 
ing permission in plaintiff’s pocket could have had no effect on the course of events. 
See Brown v. Shyne, 242 N.Y. 176, 151 N.E. 197 (1926), for a discussion of this aspect 
of causation in connection with breach of a statute requiring doctors to be licensed. 

The other aspect of causation alluded to is the tendency on the part of some courts 
to evade the question of legislative purpose by saying that the breach of the statute 
was not a cause but a condition of the accident. In a Wisconsin case, for instance, a 
statute made it unlawful to stop a freight train at a public crossing for more than ten 
minutes. Hendley v. Chicago R. R. Co., 198 Wis. 569, 225 N.W. 205 (1929). After the 
train in question had been so parked for more than ten minutes the plaintiff ran into it 
with his car. On demurrer to the complaint the court held for defendant because 
breach of the statute was a condition and not a cause of the collision. Cf. Patterson v. 
Detroit R. R. Co., 56 Mich. 172, 22 N.W. 260 (1885). 

It seems unfortunate that the issue of causation should predominate in these cases. 
The conduct of the defendant was an obvious causal factor in either case. The purpose 
of the legislature in the statute, whether as a safety measure or as a means of avoiding 
traffic congestion, seems more pertinent. This criticism is amply justified by the two 
principal cases, wherein the South Dakota and Wisconsin courts refused to allow their 
decisions to hinge on the causal issue and correctly disposed of them under the “‘legisla- 
tive purpose”’ formula. 


SAMUEL EISENBERG 
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Law and the Social Order, Essays in Legal Philosophy. By Morris R. Cohen. New 

York: Harcourt, Brace & Company, 1933. Pp. 403. $3.75. 

This volume consists not only of ‘‘Essays in Legal Philosophy”’ but of essays toward 
a philosophy of law. Based on a long and critical study of the recent developments in 
legal theory and on a thorough knowledge of logic and ethics, Professor Cohen’s at- 
tempt to formulate the guiding principles of legal order promises to be a work of major 
significance for American jurisprudence. It is not the work of a lawyer, nor of a judge, 
and is free from preoccupation with those technical and methodological considerations 
that, though of professional utility for the makers and wielders of the law, are intellec- 
tually subordinate to the philosophical principles and moral ideals embedded in soci- 
ety. Professor Cohen can speak as a philosopher and a layman who has not lost sight 
of the morally fundamental problems of law and the social order in spite of his famili- 
arity with the professional work of Justice Holmes, Professor Pound and a score of 
other pioneers of American jurisprudence. His aim is to formulate a reasonable man’s 
attitude toward law. The attempt to be reasonable about law at once provokes the 
scorn of two kinds of experts in the business of law. On the one hand are the legal 
positivists, who appeal to hard-boiled lawyers and whose whole interest is in the so- 
called ‘‘science’”’ of law. They will have nothing to do with a priori principles, with 
jurisprudence, with morality, with natural rights, with rules of interpretation, or with 
anything but the formulation of those concepts which emerge from the actual opera- 
tion of law in the courts. To them the study of law is a strictly descriptive, if not be- 
havioristic, science. On the other hand are those defenders of the ancient faith in pure 
logic, who hold what Professor Cohen calls the phonograph theory of the administra- 
tion of law. They believe the law is given completely by the legislator and that the 
lawyer and judge need only logic to ‘‘declare’’ its meaning in any particular case. To 
avoid both these extremes, to attempt to be reasonable without being a mere scientist 
or a mere logician, is a delicate and difficult task to which neither the dicta of philo- 
sophical absolutism nor the limitations of disinterested observation are appropriate. 
And one suspects that Professor Cohen, being a philosopher, would not enjoy the pa- 
tient and discerning work of such detailed criticism did it not illustrate to his mind the 
basic metaphysical principle of polarity. All reasonableness involves continuous, deli- 
cate adjustments between the poles of pure reason and hard fact, the ideal and the 
actual, the possible and the achieved, will and rule, freedom and determination, change 
and order. Law is reasonable, according to Professor Cohen, when it acknowledges 
frankly its normative function. It is neither merely a body of social rules embodying 
public opinion, nor merely a body of jural rules embodying judicial decisions. It is 
both; and to discriminate between them and mark their correlation is, as Professor 
Cohen puts it, “the beginning of logical sanity” (p. 354). “All the controversies be- 
tween those who hold the imperative theory and those who hold the declarative theory 
of the law may be traced to an overemphasis of what we have called the regulative and 
motive forces. When we come to consider the law as a,regulative force and the factors 
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that make it what it is, realistic jurists rely on political or economic power—the 
idealists on reason and justice. Now it ought to be clear that these factors cannot be 
mutually exclusive, since they move on different levels. Moreover, in the absence of 
a quantitative social science enabling us to measure in some definite way the relative 
weights of different factors, it seems as futile to discuss which is more potent, econom- 
ics or ethics, as it would have been to discuss the question which is more powerful, heat 
or electricity, before the discovery of the correlation of energies” (pp. 251-5). In this 
spirit of reasonableness Professor Cohen undertakes a critique of the various current 
theories in order to discover what positive value each contributes to a comprehensive 
philosophy of law. 

No systematic exposition of such a philosophy is attempted in these scattered essays 
and reviews. The author states that he has ‘“‘not yet abandoned the hope of completing 
a systematic exposition’”’ and every reader of this volume will certainly welcome the 
realization of this hope when it appears. In the meantime the reader must seek to 
extract from the present volume the dominant themes and concepts that presumably 
will compose the skeleton of the systematic philosophy. Without attempting here to 
review the many particular legal ideas and problems discussed by the author, the re- 
viewer can at least indicate the general emphases which make this critique of the law 
genuinely philosophical. First of all, Professor Cohen reveals a persistent interest in the 
principles of law, not as starting points of legal theory, for he cares as little for dogma- 
tism and absolutism as do the legal “‘scientists’’ to whom all principles are anathema, 
but as aims or goals of inquiry. To understand the law is to discover scientifically its 
guiding principles. But just what he means by legal principles is not always clear. He 
seems to have at least three kinds of principles in mind: principles of method, or rules 
of procedure whereby the meanings of laws may be determined with reasonable pre- 
cision, order and predictability; principles of morals, or social purposes and goods 
which law aims to achieve; and legal principles in a narrow sense, foundations of social 
order, or universals of reason in the realm of government. Professor Cohen evidently 
believes in all three kinds of principles, which we might characterize roughly as logical, 
teleological and rational principles. But how they are to be discovered and how they 
are related are questions on which the author’s future exposition might well throw more 
light. In the meantime we must be content with the statement that these principles 
are “‘practically or quasi a priori” (p. 174). 

Secondly, Professor Cohen confesses allegiance to a theory of natural rights, not to 
the traditional theories, for they usually assume what remains to be proved, but at 
least to a belief that some rights must be discovered ultimately to be grounded in na- 
ture, because reason itself is so grounded. These rights are not embodied in the tradi- 
tional bills of rights, for which the author finds little excuse. Apparently they are not 
derived from experience, neither are they wholly independent of it. Are they empirical 
absolutes? Or are they merely ultimates? Are they immutable, or are they the par- 
ticular dictates of nature for particular occasions? That right, like reason, is found in 
nature and not imposed upon it by the mind of man, is naturally enough an article in a 
realist’s creed. But how rights, in the plural, are actually to be discovered in nature, re- 
mains to be explained. 

A third characteristic of Professor Cohen’s philosophy of law is its humaneness. 
Law is put by him in its place within the social order. It is subjected to moral criticism 
without being identified with it. The legal order is not the moral order, but neither can 
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it be divorced from moral issues. This principle Professor Cohen has learned well from 
Roscoe Pound, and he applies it skilfully. To take only one illustration, the law of con- 
tract. Professor Cohen shows admirably how the moral status of contract has been 
altered by judicial interpretation. The right ¢o contract became the right of contract, 
and this in turn became a form of property. The social and moral implications of such 
interpretation are only too evident, and their disastrous consequences are now patent. 
For this reason Professor Cohen pleads that contract should really be a part of public 
law, not private, and that it should be administered frankly as an important element 
of political policy. Similarly in the other reaches of the law, Professor Cohen is always 
alert to the demands of social justice and to the legalistic subterfuges by which lawyers 
evade moral issues. He does not even wish to be hard-boiled, and, not being a lawyer, 
is not compelled to be so. 

Lastly, his philosophy shows a keen appreciation of jurisprudence in its most literal 
and personal sense. He admires wisdom in a judge. This is evident in his appreciation 
of Justice Holmes, for though he has a high respect for Holmes’ contributions to legal 
philosophy, he sees his true eminence both as man and as judge in his mature wisdom 
or practical insight into the fundamental issues not only of law but of life in general. 

These characteristics of Professor Cohen’s philosophy of law make it evident that 
above all he is interested in placing law in its proper perspectives within the larger 
social order. The law is not isolated as a separate datum of an independent science; 
it is treated consistently as one instrument among others of human happiness (or misery, 
as the case may be), to be evaluated in terms of the principles implied by this absolute 
fact of social relativity. To complete the task set by this endeavor, Professor Cohen 
is faced with several large and basic issues, which are not adequately defined in the 
present volume and which may, for that matter, eternally haunt the social philosophy 
of law. It may be worth while to suggest several of these, in the hope that Professor 
Cohen will deal with them critically in a more systematic treatise. In the first place, 
the whole subject of legislation, apart from judicial legislation, is practically ignored. 
Such neglect may be as expedient as it is traditional for a technical science of the law, 
but it is impossible in a social philosophy of law. Professor Cohen’s essays make it 
abundantly clear that a philosophy of the administration of the legal order cannot be 
be divorced from a philosophy of the aims and modes of legislation. A more detailed 
elaboration of this interdependence would be desirable for both practical and theoreti- 
cal considerations. But even more fundamental is an inquiry into the nature of “the 
social order” in which law functions. It is often disconcerting to see how readily even 
a critical mind uses so question-begging a term in evaluating the law. For many of the 
legal issues debated are obviously insoluble until some agreement is reached about 
what kind of an order the social order is. Usually Professor Cohen speaks of society in 
a neo-Kantian vein: the “legal order,’’ consisting of “a régime where every one has a 
definite sphere of rights and duties” must be continually revised in terms of the social 
order, whose members “spiritually identify their good with that of the larger life” 
(p. 54). Is “the larger life” an order, a spiritual or moral unity? Or is it merely, as 
Professor Cohen also suggests, a practical modicum of stability insuring continuity 
between past and future and thus insuring orderly conditions for individual lives? In 
other words, is society morally monistic or pluralistic? Is the imperium exercised by 
the state instrumental to the dominium exercised by the individual citizen, or vice 
versa? The answer to such questions is not clear in these essays, for at times the au- 
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thor’s idea of the social order approaches the minimum of a legal order, and at other 
times it seems to imply an “order of common goods or aims,’’ a “spiritually” unified 
whole. That such considerations are not foreign to legal problems might be illustrated 
by the limitations of Professor Cohen’s critique of property. He begins with admirable 
precision to define the essence of property as “the right to exclude others” (p. 46) and 
argues that this confers on the owner a type of sovereign power over others. Property 
rights do not enable me to use my property as I please, for there have always been 
restrictions on its uses, but they guarantee my power to prevent others from using it. 
He has little difficulty, therefore, in rehearsing the now familiar arguments proving 
that ‘the ideal of absolute laissez faire has never in fact been completely operative”’ 
(p. 58). He fails, however, to undertake the more positive task of a philosophy of 
property, namely, that of distinguishing between “justifiable and unjustifiable cases of 
confiscation’’ (p. 63) or use of private property, and of studying the actual restrictions 
less for the purpose of disproving a false theory of property than for the purpose of 
discovering the principles of the legitimate uses of property. What light he throws on 
this problem comes incidentally from his examination of the various theories of proper- 
ty, in the course of which he suggests that ‘‘possession as such should be protected,” 
that “labour has to be encouraged,” and that real freedom (or rational obedience) 
must be promoted. How easy it would be for our capitalistic sovereigns to exploit such 
principles! A more detailed study of the actual practice of the courts in regulating 
property would probably supply better principles than can be inferred from the 
critique of false theories. All this is in the spirit of Professor Cohen’s own theory of 
what the philosophy of law should undertake and serves to suggest the more positive 
problems and principles for which the present essays have cleared the way. 


HERBERT W. SCHNEIDER* 


The Law of the Press. By William G. Hale and Ivan Benson. St. Louis: West Pub- 

lishing Co., 1933. 

As stated in the preface to this work, the authors’ purposes are to develop a book 
not only for use as the basis of a course in the law of the press in schools of journalism, 
but one which might serve as a manual for active journalists. 

In form they have combined hornbook text with “‘principal illustrative cases,”’ some 
of which are voluminous in extent (pp. 253-265; 265-282). 

Since I am neither teacher nor practicer of journalism this review must be made 
rather from the standpoint of one who has had some occasion to give legal counsel to a 
large metropolitan newspaper and from that vantage ground to consider the legal 
needs of the newspaperman. So considered, the work under review is neither adequate 
textbook nor comprehensive casebook, and I seriously doubt if it can be of much prac- 
tical service to a newspaperman in practicing all the affairs of the fourth estate. 

However firm a believer one may be in the Langdellian case system for law schools, 
it is hard to believe that the smattering of law which a journalist needs can be better 
served to him by the case method than by text. Would that the entire work were writ- 
ten in half the number of pages or less and in the refreshing running style of the chapter 
on the freedom of the press. 

My chief criticism of this book, however, is more fundamental than its form, and is 
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a criticism that is imposed by the march of “‘progress’’ rather than by the omissions of 
the authors. The authors have, in my opinion, attempted the impossible. A modern 
newspaper, especially a large city daily, is not a profession—it is a business with as 
many ramifications as the most complex modern industry. The editorial, the news- 
gathering, and the news publishing departments are, after all, but departments, whose 
legal requirements and legal problems are but a fraction of the legal requirements of 
the paper as a whole. 

The lawyer for such a newspaper is called upon at least twice as often to advise the 
advertising department whether this or that advertisement, particularly those of “prize 
contests,”’ is that of a lottery, as he is to advise or defend a suit because of a libelous 
news story; yet there are 253 pages on libel, and 7 pages on advertising lotteries. To 
the one case on lotteries there could very well be added a reference to the comprehen- 
sive article on the subject by Charles Pickett, Contests and the Lottery Laws, 45 Har- 
vard Law Review, 1196 (1932). 

The business of distributing the newspaper through all the complexities of whole- 
salers, retailers, interstate commerce, airplane distribution to outlying areas, and con- 
troversies with competitors in such distribution creates many more problems for the 
publisher and his legal adviser than do contempts of court. 

In the physical publishing of the paper there is involved a manufacturing business 
with all the problems of patents, contracts, labor disputes, group insurance on em- 
ployees with which a hundred other manufacturers in a hundred separate fields daily 
are concerned. 

The modern newspaper is a publicity seeker of the first rank and hence must be an 
accomplished showman and promoter. Boxing contests, cooking schools, flying meets, 
football games, balloon ascensions, and what not bring over the lawyer’s desk an ava- 
lanche of interesting contracts and problems. 

Nearly every large newspaper either runs a radio station itself or has some sort of 
radio connection or facility. The newspaperman and his legal adviser must know a 
good deal of radio law. 

These examples at least indicate that to one who counsels a newspaper the task of 
putting into one book even the chief legal problems met in running a newspaper seems 
well nigh impossible, and that the authors have missed the mark when they devote 
nearly one half of their work to libel. 

The chapter on libel is fairly complete and should be of value to one desiring a gen- 
eral view of the subject in the newspaper field. It is to be regretted that the book prob- 
ably went to press too early to include reference to the recent interesting case of Layne 
v. Tribune Co., 146 So. 234 (Supreme Court of Florida, February 3, 1933), holding that 
a newspaper publishing in good faith libelous matter furnished it by a national news 
service could not be held for libel in the absence of a showing of “either wantonness, 
recklessness or carelessness.”’ Since the publication of the book the Circuit Court of 
Appeals for the Tenth Circuit has held the contrary. Oklahoma Publishing Co. v. 
Givens, 67 F. (2d) 62 (1933). 


Davip A. Watts* 
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Accounting in Law Practice. By Willard J. Graham and Wilbur G. Katz. Chicago: Cal- 
lahan and Co., 1932. Pp. 444. $6.00. 


For a long time it has been apparent to those engaged in the practice of the law that 
an understanding of the fundamentals of the customary method of recording financial 
transactions and of the analysis of such records is essential to the practicing lawyer. 
This one volume work is a distinct addition to the lawyer’s working library. It is even 
more valuable to the law student bent on entering the (now generally considered) lucra- 
tive practice of corporation law. I am bold enough to say that many accountants 
would profit from a study of the first few chapters of the book. The style is simple and 
intelligible and the index is excellent. It may be read asa whole for a comprehensive but 
simple statement of accounting or consulted for information on a specific question. 

The work commences with a short but cogent statement of the functions of book- 
keeping and accounting, followed by a discussion of the balance sheet and profit and 
loss statement. The theory of the double entry system of bookkeeping is then ex- 
plained. By this arrangement the reader is made familiar with the results to be accom- 
plished by the use of the mechanics of bookkeeping before his attention is engaged by 
the mechanics themselves. The methods used in recording specific financial transac- 
tions, the preparation of balance sheets and profit and loss statements, and a general 
but competent discussion of Federal income tax is followed by a very illuminating 
chapter on analysis of balance sheets and profit and loss statements. Holding company 
accounting and the preparation of consolidated balance sheets and profit and loss 
statements are treated at some length. Two chapters are devoted to fiduciaries, in- 
cluding executors, administrators, trusts and receivers. There is also a chapter on law 
office accounting which is a reprint (with permission of course) of an article by John 
L. Harvey. 

The text is quite profusely illustrated by the entries, statements, accounts and pro- 
cedure under discussion so that practical application may be visualized. In addition 
at the end of many of the chapters problems are presented for solution by the student 
and solution given. 

References to opinions of reviewing courts are necessarily limited in number, but 
have the virtue of sustaining the text in support of which they are cited. 

While the authors have very carefully explained that bookkeeping and accounting 
respectively concern themselves with the recording of financial transactions and check- 
ing and analyzing of the records, in several instances they have fallen into the very 
common error of considering the record as of more importance than the actual transac- 
tion. This is particularly apparent in the discussion of reserves for dividends and for 
special purposes and in connection with the division of cash items, segregated only by 
book entries. The setting up of a reserve for a specific purpose or the division on the 
books of cash for short time and long time purposes does not as a matter of law effec- 
tively segregate the particular assets for the particular purpose. Something more than 
a bookkeeping entry is necessary to accomplish the desired result. 

The explanation of the debit and credit mechanics is worthy of special mention. 
There may be more than one theory on which the debit and credit system can be ex- 
plained. The one advanced is entirely understandable once the authors’ definitions of 
‘debit’ as the left side and ‘credit’ as the right side are accepted. 

The recognition of the differences in law between receivers appointed in different 
classes of cases would have added to the value of the book. The powers and duties of 
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receivers appointed in foreclosure cases and of those appointed in general equity suits 
and bankruptcy differ considerably, and the methods of recording transactions by such 
receivers should differ with the legal situation. Depreciation, for instance, properly 
should be recorded on the books of a receiver in a general equity suit, whereas in a fore- 
closure it should not. In this connection I differ with the authors on their statement 
that the usual practice in receiverships is to disregard the corporate books. 

It is probably a carping attitude to refer to the few instances of alleged errors, and 
the reviewer mentions them very humbly in the hope that he is right, giving full credit 
to the authors for the knowledge that enabled him to recognize the errors if they be 
such. 

From the point of view of the practicing attorney a discussion of the admissibility, 
as evidence, of audits, accountants’ compilations and summaries, the competency of 
accountants’ appraisals of accounts receivable and similar assets would have been 
helpful. At least one reviewer has complained of the authors’ failure to discuss substan- 
tive rights and legal consequences of acts which it is the bookkeeper’s duty to record 
and the accountant’s duty to analyze. I think one of the outstanding merits of the 
book is the consistency with which the authors refrain from embarking on any discus- 
sion of the material with which accountants work but which is not a matter of account- 
ing. 

Davip LEvinson* 
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